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THE LEGAL PROFESSION. 


LAWYERS AND LAWYERS’ FEES 
OLD, DOMINION.’’, 


IN THE 


“ Hail, sacred Polity, by Freedom reared! 

Hail, sacred Freedom, when by, Law restrained !” 
Nearty the whole of every community 
may be divided into lawyers and those 
who employ them, A chapter on lawyers 
may, therefore, be not unacceptable ; and 
I shall take some pains to introduce a sub- 
ject most interesting to them, and in 
which the others are deeply interested, 
Lawyers’ fees. 

Some time since, I think I read in some 
history of Virginia, that at one time 
lawyers’ fees became so exorbitant in 
the “ Ancient Dominion,” that great dis- 
content arose among the people, and a 
deputation was actually sent to the mother 
country to obtain redress of these griev- 
ances. In looking cursorily to verify this 
impression, I have not been able to find 
the particular, passage referred to; but 
there is in our ancient statutes, much “ cu- 
rigus learning” in relation to lawyers and 
their fees, which tends to confirm it, and 
which will, I trust, prove not uninterest- 
ing. : 

The present high character and influen- 
tial position of the legal profession, is too 
well known to, require or justify comment 
upon it. According to the opinions ofsome 
very observant and philosophical minds, 
its members exert a very salutary influence 
upon the affairs and institutions of our 
republic, But, this has been denied, and 
demagogism, has sometimes, in its. reck- 
lessness, identified, them with the oppo- 
nents, yea enemies, of the true _inter- 
ests of their country. For this pur- 
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pose, they have been held up as hay- 
ing no solid interest in the State, like 
that of the “ hard-fisted. yeomanry,” and 
branded as those who “ live by their wits.” 
Glorious, heayen-inherited capital! The 
best and often sole birthright of the great- 
est benefactors of the human race! With- 
out trenching upon party politics, in the 
least, I will here introduce a few prelimi- 
nary remarks, which are only applicable 
to politics in its general aspects. ) 

Certain it. is, that the wise and cau- 
tious framers of our constitution, feared 
those downward and disorganizing ten- 
dencies, that had most dangerously ex- 
hibited themselves in the experience of 
other free governments. Hence, in their 
writings and debates, they used many ex- 
pressions of distrust and apprehension— 
which to some, might now seem gross dis- 
paragement of the wisdom and sovereignty 
of the people—and introduced into our 
system many beautiful and theoretically 
perfect “ checks and balances,” calculated 
to keep it up to the noble republican stand-* 
ard which they erected. Whether the 
dangers and abuses apprehended by these 
far-seeing patriots, have arisen or not, all 
must admit that there is need of those 
conservative influences, to which they 
looked for the purity and perpetuity of 
our free institutions. 

May there not, then, be in some men’s 
pursuits and habits of thought and action, 
something well calculated to prepare 
their minds for the proper appreciation of 
all the wise, prudence, which. our fathers 
inculcated, and. for the maintenance of 
affairs in the just equipoise in which they 
endeavored to place them? Our fathers, 
the republican fathers of an admirable 
confedrated system of government, are ap- 





pealed to on all sides as having been right. 
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Then, may there not be something tend- | 
ing to keep certain classes of our citizens, | 


in the career in which our fathers starte7? | 


ust. This is no question for the mere 
party politician ;-but.for one who would 
inquire into the principles and operation 
of government. 

One very philosophical foreign’ writer 
has taken this important question into 
consideration, and solved it in a very pro- 
found and lucid manner. And ,yet, in 
quoting his views, there is danger of mis- 
construction from the application he gives 
them, and the terms* heemploys. Ihave, 
tov, seen them much perverted and 
wrested from their true meaning. How- 
ever, what he says, is in great part too 
true to be denied. He thinks that the le- 
gal profession in the United States, is a 
conservative element of great efficiency. 

“ Men,” says M. De Tocqueville, “ who 
have more especially devoted themselves 
to legal pursuits, derive from those occu- 

ations certain. habits of order, a taste for 
Ermalities, and a kind of instinctive re- 
gard for the regular connexion of ideas, 
which naturally render them very hostile 
to the revolutionary spirit and unreflect- 
ing passions of the multitude.” Again 
he says, “ In a community in which law- 
yers are allowed to occupy, without op- 
position, that high station which not usu- 
ally belongs to them, their general spirit 
will be eminently conservative,” &c, 

And again he says, “I cannot believe 
that a Republic could subsist at the pre- 
sent time, if the influence of lawyers 
in public business did not increase in, pro- 
portion to the power of the people.”t 

Some, perhaps, may deny this salutary 
influence to the legal profession, or even 
dislike this alleged tendency, as opposed 
to the spirit of liberty and improvement. 
But [ carmot concur with either such sug- 
gestion. M. De Tocqueville has hardly 
exaggerated, in the least, the salutary cha- 
racter of the influence naturally wielded 





* He uses the terms “ Aristocratic’ and “ De-+ 
mocratic,”” in their géneric, philosophical sense, 
which has been sometimes overlooked or dis- 
regarded. 

+ De ‘Tocqueville's ‘ Demecracy in America,” 
pp. 254—7. Judge Beverly Tucker, Prof. of Law, 
‘&e., in the University of William and Mary, Vir- 
ginia, @ strong states-rights mati, made this work 





a text book for his class. 


by the Bench and Bar; but he has pro- 
bably overrated its extent in the United 
States. If the legal profession. were he- 
reditary, (as it would be senseless any 
where to attempt to make it,) or followed 
ex¢lusively, or if ‘many years Wefe dé- 
voted to preparation for it;. then would 
his observations ‘be wholly’ trie.“ But 
here, these are far from being the case; 
and he himself seems to be aware of the 
difference in, the situations of the English 
and the American lawyer. “The taste and 
reverence for what is old,’ which “ are 
almost always united to a love of regular 
and lawful proceedings,” are more surely 
and deéply implanted in the mind of the 
former than of the latter. In our country, 
even whilst the embryo attorney is at the 
desk of his instructor; perhaps in thé 
honey moon of his pupilage ; he mounts 
the hustings and becomes an expounder 
of the solemn interests of a great people, 
and meddles boldly with great stiences on 
whose threshuld he has hardly entered. 
Thus he may prematutély commit, him- 
self, ére his mind is imbtted with one of 
those conservative ideas which his profes- 
sion is calculated to produce, aiid the in- 
fluence of his legal pursuits is forestalled 
and gotinterdetad by' that of the “ winds 
and waves” of ‘paity politics. If he es- 
cape this danger, he may devote too lit- 
tle time to the study of so extensive a sub- 
ject ; or blend with its practice, in itself 
sufficiently multifarious, too many other 
matters to bring his mind fully under the 
operation of the causes té which M. De 
Tocqueville has adverted ; though, on the 
other hand, some minds may readily take 
this conservative hue. ri 

{In the next place, whether the consér- 
vative, stare-decisis habits and modes of 


thought, be favorable to liberty. ‘and im- , 


provement. It may be admitted that if 
they grow up with abuses, they may cling 
to them; thouglt even in that case, a spirit 
of self interest, aided by their necessary 
intelligence, if they were, as in our country, 
identified with the rest of the people, 
would prompt them to seek the removal 
of these abuses, which would be attended 
with this advantage, that, if possible, it 
would be done peaceably. atid lawfully. 
On the other hand, if they'grow up in the 
enjoyment of freedom, how ardently will 
they cling-to it and cherish it as vestal 
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fire! Our birthright.of freedom was a 
glorious one ; and all that we have todo 
is, to preserve it unimpaired: If we! do, 
it will bless and enrich our latest posterity. 


. For its preservation, the tendencies, dis- 


positions aud influences of the legal pro« 
fession will be conducive. 

In monarchical and aristocratical govern- 
ments; there may be’ affinities which ‘at- 
tach lawyers to the side of the privileged 
orders, aud make them more or less the 
advocates ot vindicators of arbitrary 
power. Butiin the United States,'where 
there are no privileged orders, and where 
no man’s profession, or even his social po- 
sition, is beyond a very limited extent 
transmitted to his children, there is: noth- 
ing which can possibly dispose: lawyers 
to become the opponents of genuine 
liberty. Should they be found the most 
enlightened, influential and upright class 
of the community, this should t¢ 
crease confidence in them; for the suc 
cessful conduct: of important. affairs of 
state requires all these qualities in aw emi- 
nent degree. When turbulance and'an- 
archy arise, or where impatience of law- 
ful restraint begins to unmask itself, laws 
yers will be apt to: be found iy the .appo- 


sition; and will incur the hatred and re-|_ 


probation of all who find their love of or- 
der in their way. But they will only prove 
their wisdom and patriotism by standing 
firmly by the constitution and laws; and 
restraining every departure from, ‘or vio- 
lation of them, though those who profess 
to represent the sovereign people, by 
whose authority and in whose name, the 
constitution and: laws wete, in times of 
calm reflection established, should from 
special causes be ready to sanction an in- 
fraction of those sacred guaranties of 
public liberty. It would indeed: be' a: 


crown of imperishable honor to them, ‘to: 


be always found on the side of the consti- 
tution in all assaults upon: it; and. upon 
that of law and order. in all popular dis- 
turbances, whether in Philadelphia, Rhode 
Island or elsewhere. If they be thoroughly 
imbued with the spirit-of their profession 
and the principles of their noble science, 
there is every probability, that wherever 
they be arrayed, there wild be the cause 
of genuine law and order. 

In England, in the celebrated Wat Ty- 
ler rebelliony in, 138}, the insurgents were 


father in+|, 


particalarly exasperated against the law- 
yers. Inthat outbreak, they (may have 
had some show of justification, for their 
burdens were none of the lightest, and 
were in part attributable to- Simon De 
Sudbury, Chaneellor of Richard 11., and 
his legal advisers. Walsingham,,. in ‘his 
account of Wat Tyler’s rebellion, says, 
that he wished to! obtain a commission to 
decapitate all the Jawyers and all who 
were learned in the law, or had any offi- 
cial eonneetion with it; for he conceived; 
that all'those learned im the law being 
slain, after that, there would wither be no 
law; or it would be made to swit their’ - 
pleasure.* 

The same hostility to lawyers animated 
the followers of Jack Cade, in the | time 
of Henty VI.; and hence Shakspeare, 
who ‘has held up such a true mirror to all 
the historic periods of which he wrote, as 
well as to human nature m general,’ thus 
introduces Cade in a dialogue with “ Dick 
the butcher.’ ' ; 

Dick. “The first thing we do, let’s kill all the 
lawyers.” es 

Cade, “ Nuy that I mean to do. ' Ie not this a 
lamentable thing, that of a. skin’ of :an innocent 


lamb should be made parchment? hat, parch- 
ment, being scribbled o’er, should undo a man?” 


And again, as late as 1780, in the riots 
of that year in England, siege was laid 
to the duns of Court, with the intention 
of exterminating all the lawyers, “that 
the skim-of..an muocent lamb might not 
be converted into an indictment.” if there 
be any thing in this against the liberty of 
the citizén to be redressed by such means, 
it would-be more rational and consistent 
to besiege and: destroy the Parliament ; 
for did not. their laws require it, lawyers 
could not possibly convert parchment to 
any such use. : 

In the United; States, as'already stated, 
there are no alliances or affinities uti- 


friendly to liberty, to which the legal pro- 
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* “Voluit namque ad alia commissionem pro se 
et suis obtinuisse, ad deco}landam omnes juridicos 
et univérsos qui vel in lege docti tere vel cum jure 
ratione offitiieommianicavere. ‘Mente nempe con- 
ceperat, doctisin lege necatis, universa juxta com. 
| munis plebis, scitum de ceetero ordinari, et nullam 
| omnino legem fore futaram vel si fatura foret, esse 
| pro suorum arbitrio statuenda,’ aleingham, p. 
| 361. ‘Quoted by Lord Campbell, in Lives of the 
| Chancellors, vol. 7. p. 226, ‘trote, : wa 
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fession are liable... .They spring from the 
people, move, among them and are of 
them ; no class..are more identified with 
the people, or have so much to do for and 
with their public and private. interests. 
Even were . it, possible fur, them to, enter- 
tain any unjust, ambitious aims, their own 
children, nearest and dearest friends and 
relatives, engaged in all,the other pursuits 
of anuntrammelled and,ever active popu- 
lation, must be, their victims; and this 
would be an irresistible check, . They 
would also be prevented from any con- 
sistency of purpose, by the fluctuations in 
their ranks, the diversity of indiyidual.in- 
terests and their necessary dependence 
upon those over whom they would be sup- 
posed desirous to tyrannize, or elevate; 
themselves. . To some, these observations 
may, seem, direeted, against a man, of 
straw ; and they would appear, so to me, 
but for the sentiments and doctrives which 
have been, put forth with no inconsider- 
able weight of authority, in this, latitude, 
at least, in times of exciting popular elec- 
tions. 
The views which I have presented as 
to the character and dispositions of the 
legal profession, apply to them ‘only im 
the aggregate. No doubt many strong 
instances might be cited, militating against 
them.. But. froma some of the strongest 
and best established principles of mental 
philosophy, the conclusions here drawn, 
must in the main be correct, as surely as 
the colored medium. through which we 
look, imparts its;hue to the spreading land- 
seape. It must be admitted, with M. De 
Tocqueville, that the tendencies so natu- 
ral to the members of the bench and bar, 
“ are not: sufficiently strong to sway them 
irresistibly;” and I have. stated some 
counteracting circumstances in the situa- 
tion of American, and especially of Vir- 
ginia lawyers. 
Nor do I. mean to say or intimate, that 
the lawyers with their conservative prin- 
ciples are to be found in any particular 
political party. Men who espouse the 
same general principles, and are actuated 
by the same patriotic motives, may de- 
duce different consequences and applica- 
tions from. those —— and become 
affiliated ‘with those different, it’ may 
be Of opposite characters and opinions, 
It will be well for the country to, find, her 





lawyers in every political party ; for there 
is' good reason to expect that they will not 
be the destructives and disorganizers of 
any party ;. but prove a “ lump of leaven” 


to, those with whom they may become . 


associated. Among such may we expect 
to find the Phocions and Aristides of the 
republic;, 

These, views: of the conservative cha- 
racter of: the legal: profession in Englard 
and the United States, are rather strength- 
ened than weakened, by the somewhat 
opposite results in France; for the. cause 
being removed, we cannot expect the same 
results.. There, as we are informed by 
De Tocqueville ; the advocate inquires 
what should have been done and adduces 
his own reasons for’ the course he recom- 
mends.. “ The most trifling litigation,” 
says he, * isnever conducted without the 
introduction of an entire system of ideas 

eculiar to. the counsel: employed:”* 
Rows naturally arise a wildness: of spe- 
culation and fervor of innovation. The 
lawyers mainly contributed to overthrow 
the French monarchy, in 1789, which was 
certainly most oppressive, though most 
of ,its evils: were inherited along with its 
crown, by ,the unfortunate Louis XVI. 
The part taken by the lawyers was, no 
doubt, partly owing to their: being ex- 
cluded from a participation im the legis- 
lation of the kingdom; but to this must be 
added the want of a conservative princi- 
ple in the profession itself. And. about 
that time, too, the most unbridelled license 
of ‘political speculation was given and in- 
dulged by all. classes, the court not ex- 
cepted, and called forth an almost sepa- 
rate | ene evita philosophists. It must 
be dangerous to. entrust important affairs 
of gevernment to)men, whose minds are 
little imbued with reverence for the past, 
and so ready to devise and promulge sys- 
tems the more pleasing to their authors 
and their admirers, in- proportion as. they 
are new, and best subserve their immedi- 
ate purposes. 
et a French advocate must be exten- 
sively acquainted with the statutes of his 
country, and, the habit of expounding and 
enforcing them, may naturally produce 
some conservative regard, for laws passed 
by the constituted authorities. 





* Democracy in América, p. 258. 
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Though the impetuous torrerit of Mir- 
abeau’s eloquence’ had ‘contributed so 
much to, roll on the devastating ‘flood of 
the French Revolution, he, was_ himself 
constrained to say, * thus far and no far- 
ther ;”' and was engaged in an’ effort to 
arrest its .swollén progress, when ‘death 
hurried him from, the sceue, : 

It may be objected, that.such a sub- 
missive reverential spirit, as is herein re- 
commended, ‘is that of an abject, and 
would uphold the autocracy of Russia 
and. the despotism of Turkey, as well as 
the free polity of our Union, , But it may 
be replied, what have they'to expect from 
sudden ¢hanges, or revolution? | Aind it 
is not so, easily to be determined that the 
interests. of their subjects are not rather 
promoted by stability, with such ameligra- 
tions as may be slowly wrought, than by 
a spirit of anarchy. But, in short, noth- 
ing that I have said conterplates'such a 
state of things... We.are.in the full enjoy- 
ment of liberty ;.and the problem _.is not, 
how to obtain, ' bat how to’ preserve: it. 
Our past is one’ of glory, honor and safety ; 
aud in, reverencing it and thé worthies who 
have made it illustrious, we only revere 
what is highest and best. May not our 
situation be Jikened, without 'irreyerence, 
to that of the angel Raphael, when sent 
on his errand: of mercy and, warning to 
our first parents, surrounded with perils 
and temptations? Did he look back, his 
eye rested on the ‘* Garden of God, with 
cedars crowned above all. hills ;’’, whilst 
before him-was his mission to man, Our 
career thus far, has been bright and illus- 
trious, and crowded all along with divine 
blessings; and in Jooking back, the. pat- 

‘yiot’s vision, however, expansive it may be, 

is filled with the image of the peerless 
Washington,’ heaven’s | best gift to our 
country.” Before us is our, mission, our 
destiny, not without dangers ;,and with the 
lamp of experience, the light, of the past, 
to guide us, we may, march ‘triumphantly 
onward, to hail other Washingtons, 


:{¢ Whose pious toils, 
‘Sacred to. Science, Liberty and Right, 
And Peace, through every age divinely bright’; 
Shall shine the boast and wortder of mankind ?” 


But it is time to close this introduction, 
already Jonger than was intended. 


COMMON LAW POINTS. 


BILLS OF EXCHANGE DRAWN IN FOREIGN 
COUNTRIES. 


A case in the English court’ of common 
Sry lately reported, Steadman v. Du- 
amel, 1 Com. Bench, R. 889, suggests 
the necessity of inctéased caution in ne- 
gotiating bills of exchange, purporting to 
be-drawi in foreign countries. ‘The facts 
were as follows :—The plaintiff, Stead- 
man, became indorsee for value of a bill 
for'581, payable in London; but written 
in thé French language, ‘and dated at 
Vichy, a town ‘in’ France. © The bill not 
haying been or at matutity, the ‘indor- 
see brought his action against the’ accep- 
tor, Duhamel ; and upon the production 
of the bill; which was not ‘stamped, it was 
objected to, and to support the objection, 
evidence was given, that though purport 
ing to be a foreign bill, it'was'really drawn 
in London. ‘It further appeared, that the 
bill was drawn in the form of a foregn bill, 
at the express suggestion of the deéfend- 
ant, and the plaintiff, when he took the 
bill, had no reason to suppose it was other 
than it appeared upon the face of it 'to be. 
Lord Denman, who tried the gause'on 
circuit, allowed the bill, under the cir- 
cumstances, to be read in evidence, re- 
serving leaye, however, to move to enter 
a nonseit, if the couit'should ‘be ‘of opin- 
ion that the defendant was not estopped 
from raising the objection that the bill 
was unstamped. 

In-arguitig’the case in the court above, 
the plaintiff’s counsel relied mainly on 
the ground, that the defendant ‘having:al- 
lowed the bill to go into eirculation as a 
foreign bill, ought not to be permitted to 
set up his own fraud’ as’ an answer, to ‘dn 
innocent holder who reéeived the bill ‘bona 
fide and without notice of any irregula- 
rity. Several authorities. were cited as ex- 
pounding the rule of law laid. down by the 
Queen’s Bench in Pitkard v.\Sears, 6 ‘Ad. 
& El. 469 ;°2 Ney. '& 'P. 488. ‘See also 
Gregg v. Wells, 10 Ad. & El. 90; 2 P. 
& D. 296; Pitt v.. Chappelaw,8 Mees. & 
W. 616, & Sug.' Vendy & Pur. 40th ed. 
vol. 3, p. 428, “that ‘where’ ‘ore ‘by his 
words, or conduct, wilfully ¢duses another 





to believe the existence of a certain state 
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of things, and induces him.to act on that 
belief so as to alter his own previous po- 
sition, the former is concluded from aver- 
ring against the latter the existence of 
a’ different state. of things at the time.” 
The court, after taking time to consider, 


intimated that the doctrine .of. estoppel | 


was not strictly applicable to the case, 
and that the decision of the question must 
be governed by the provision of the Stamp 
Act, 31 Geo, 3, c. 24,s.19, which is incor- 
porated in the later acts, and enacts that 
no bill or note, liable to the duty, shall be 
pleaded. or given ineyidence in any court, 
or admitted in any court to be good, use- 
ful, or available in law, or equity, unless 
stamped, The, judgment proceeded on 
the ground that whenever it appeared on 
a trial, that. an.instrument teudered as 
evidence. was not properly stamped, the 
objection strictly was one to be made by 
the ¢ourt; and there was no reason, either 
upon. principle or authority for saying, 
that when such an objection was taken 
by a party, the court should not give ef- 
feet to,it, It was therefore, determined, 
that 'the bill ought not, to be received in 
evidence, and that.the verdict taken for the 
plaintiff, must be set aside and a nonsuit 
entered. 








“+ 


‘Supreme Court, Alabama. 
{Ia EBquity.] 
Befote the Honorable Chief Justice COLLIER. 


Tus Mavor.ano Covnou, or Tue City 
er Corumaus v. Ronesss, e al, 


The city. of Columbus, in Georgia, incorporated by 
an act of the legislature of that state, in virtue 
of its corporate powers, erected a bridge across 
the Chatahoochie river, the western bank of 
which is in’ Alabama ; afterwards, the legisia- 
ture of the jatter state passed an act, rociting that 
the western abatment of the bridge rested upon 
the lands of D..M. and others, and thereupon 
enacted, that the parties whose lands were thus 
encroached upon, and their assigns, were authd- 
rized to make and erect all things necessary to 
the permanent erection of the western obetanest, 
on theirown lands; that the bridge as then lo- 
cated should be permanent, that no person 
should be authorized to etect a bridge,’ or attach 
an abutment on the westerd bank of the Chatn- 
hoochie, nor establish any bridge or ferry within 





two miles thereof: Further, if any ,one} shall 
establish a bridge or ferry, in violation of this pro- 
hibition, he. shall pay twenty dollars for every 
day he shall keep the same in operation. Upon 
the payment by D. M. und others, and’ their as- 
sovidtes of one half the value of the’ bridge 
erected’ by the eity, then they were authorized 
to receive at the westery abutment toll, the rates 
of which were prescribed. D. M. and others 
conveyed to the city of Columbus, not only the 
land on which the western abutment'rested, but 
the privileges and immunities. conferred by the 
statute. Afterwards, the commissioners’ court 
of revenue and roads of Russell county, ordered 
that a gate be erected immediately: west of the 
bridge, and that toll be required of all persons 
passing over any of the bridges of that county, 
fixed rates of toll; and caused the gate thus erected 
to be leased, &c., He/d—-1. That although the city 
of Columbus wasa foreign corporation, its purchase 
from D. M. and others, invested it with the privi- 
leges and immunities conferred by the act of the 
Alabama legislature. 2.' ‘That the order of the 
court of revenue and roads, and ¢onsequent pro- 
ceedings, was an invasion of the franchise thus 
acquired. 3. That it was competent for a court 
of chancery to protect the rights of the city, by 

' enjoining the collection of toll by the lessee of 
‘the gate, and by causing the same to be abated ; 
and this, although the statate imposed 4 penalty 
for a violation, of one of its provisions, 4. ‘I'bat 
the city might file a bill in its corporate name, 
without making the Attorney Genoral or the 
state of Albama a party compldinant. 


Wrir of Error to the Court of Chancery 
sitting in Russe). | 

The plaintiffs in error allege in their 
bill, that the city of Columbus was first 
incorporated by ‘the legislature of the 
state of Georgia, by the name of the In- 
tendent and Commissioners of the town 
of Columbus, and “ vested with certain 
powers, priviléges and immunities,” 
among which was’ the right to: hold real 
estate, to construct a bridge across the 
Chattahoochie, at or near: the city, and 
have the exclusive right’ of demanding 
and receiving tolls for passing over the 
saige. Afterwards, the corporate name 
was regularly ‘changed to “ The Mayor 
anid Aldermen of the’ city of Columbus,” 
with a continuation of the powers and 
privileges conferred by the first enact- 
ment. 

In 1833, the complainants, at great ex- 
pense, caused a bridge’to be erected at 
the place designated—the eastern abut- 
ment being in the city of Columbus, and 
the western in the town of Girard, in Rus- 
sell county, Alabama; since which time, 
up to the hindrance complained of, com- 
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plainant has exercised exclusive control, 
and received the established tolls for cross- 
ing the same, 

Previous to building the bridge, Daniel 
McDougald and others caused the town 
of Girard to be laid off into lots, upon a 
tract of land which they were proprietors, 
known as. ‘‘ Marshall’s., reserve,” with 
streets through the same. These lots 
were sold to individuals, and the streets 
have been used as publichighways. The 
principalstreet was from the western abut- 
ment of the bridge, due west through the 
town, and is the only one by which the 
bridge can be approached; the, town is 
incorporated, and no overseer -has for a 
long time been appointed by the county 
of Russell over this street. 

In the year. 1834, the legislature of Ala- 


bama passed an act, authyrizing Daniel || 


McDougald and others, proprietors of 
the land on which the western abutment 
was located, and their assignees to take 
tolls there,’ Afterwards, in the same 
year, McDougald and others sold this land 
and the privilege of receiving. tolls, as 
conferred by the act to the complainants, 
and made a deed by which they trans- 
ferred the land and the franchise. 

The Commissioners’ Court of Revenue 
and Roads of Russell county, at a regular 
term thereof, on the second Monday of 
March, 1846, ordained that a gate be es- 
tablished on the street running west from 
the bridge, and that toll be required of all 
persons passing over any of the bridges 
in that county ; and at the same time pro- 
vided for the disposition of the gate, fixed 
the rates of toll, &c, Afterwards, the 
court leased the gate to the highest bid- 
der, when’ William Rodgers became the 
lessee, and on the 16th March, erected:a 
gate at the western abutment of the bridge, 
completely obstructing the street and pre- 
yenting the approach of the bridge from 
the west. The lessee is demanding toll 
from all persons who cross complainant's 
bridge, except the citizens of Russell 
county, and unless it is paid, he refuses to 
permitthem to praceed—and this whether 
they have passed any bridge in the county 
or not, 

The Commissioners’ Court have not 
caused to be constructed any bridge, so 
as to make the establishment of the gate 
necessary, at the place where it is located. 





It is therefore charged, that the gate has 
been erected to obstruct the street, so.as 
to injure the complainant in the en- 
joyment of their rights; and that it is 
not only to the prejudice of their rights, 
but to the “annoyance, molestation and 
damage of the citizens both of Georgia 
and Alabama”—in fact it is a common 
nuisance. 

The bill prays that the judge of the 

county court and the Commissioners of 
Revenue and Roads, who are designated 
by, name, and Rogers, the lessee, may be 
enjoined from all further proceedings un- 
der the order, from collecting toll at the 
gate erected, or any other that may be 
placed across that street; that the gate 
may be abated, and such other relief as is 
proper be granted, &c. 
An injunction was granted accordingly, 
but afterwards, upon motion of defend. 
ants, the bill was dismissed for want of 
equity, and ordered that the complainant 
be taxed with the costs. 


J. W. Pryor and S. F. Rice, for the 
plaintiff in error,. made the following 
points: 1. The gate erected under the 
authority of the Court of Revenue and 
Roads is a public nuisance. 5 Porter’s 
Rep. 312; see Clay’s Dig. 512,§ 24; 513, 
§§ 25, 26. The act of the Alabama legis- 
lature, passed in 1834, when accepted by 
McDougald and his associates, and the 
sale and assignment was made there- 
under, operated as a contract, so that 
neither the court nor the legislature could 
have, divested or abridged the benefit 
which the act pd se | In this view, 
the gate was not only a violation of the 
private rights of the complainant, but 
operated asa public nuisance. 13 Pick, 
Rep, 169 ; 22 Id. 333, 353. 

2.. The Commissioners’ Court of Russell 
has not power to order or authorize the 
erection of a toll gate; and if it possessed 
such a general power, could not exercise it 
inanincorporated town, whosestreets haye 
been dedicated to the public use, andjare 
under the supervision of the corporate of- 
ficers, 6 Pet, Rep. 431, 

3, The acts of the Georgia and Alaha- 
ma legislatures--the conveyance by Mc- 
Dougald and others, and_ the exercise of 
the right there conferred upon the com- 
plainant, vested an unquestionable right ; 
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for the protection of which an injunction 
is the proper remedy. 2 Stew. Kep. 2t1; 
t Johns: Ch. R. 641, 615; 5 Id. 10%;'¥10; 
6 Id. 439 ;'2 Story’s Eq. 204; Eden on 
Inj. 162—3; 4 Paige's Rep. 510, 514; 
12 Gill & J. Rep. 1, 12, 91,129; 16 Pick. 
Rep. 512 5'5 Porter’s Rep. 313. 

4. An action at law would afford ati 
incomplete remedy—it might compensate 
the party itijured for the past, but it could 
not prévent a repetition of the grievance. 
See 13th ‘and 22d Pick. supra. 

5. The tight of the complainant to’ re- 
ceive the tolls need not be ascertained by 
suit at ldw, to authorize the interference 
of equity. All the facts appear ‘upon 
paper, and must, upon a motion to dis: 
miss, be taken to be true—they cannot be 
controverted otherwise than by answer } 
and until this comes in, it cannot be known 


that any fact will be controverted. Eden 


on Thj. 168; 2 Johns. Ch. Rep. 162, 165; 
5 Porter’s Rep. supra. 

G6. Itis not admitted that thestate should 
have been made a party to the bill; but if 
this was necessary it is insisted the bill 
should not have ‘beer dismissed, but re- 
tained that the proper parties might have 
been made. 12 Gill & J. Rep. supra. 


J. E. Belser and S. Heéydenfeldt, for 
the defendant. It is admitted that a cor- 
poration created’ in another state may 
sue here, (2 Stew. Rep. 147,) and it may 
file a bill to restrain an interference with 
its chartered privileges ; ‘but it cannot be 
a common informer. | 2 Strange’s R. 
1240; 2 Paige’s R..116. Notwithstand- 
ing the terms of the act of 1834, in favor 
of McDougald and others} it did not au- 
torize these persons to transfer their inter- 
est in the subject to the complainant. 13 
Vin. Ab. 503, § 1. A foreign corpora- 
tion can’t hold real estate here—nor can 
it exercise a franchise without the state 
to which it ‘owes its creation. 1 Stew. 
Rep. 299 ; 5 Porter’s Rep. 279; 2 Paige's 
R. 116. 

The act of the Alabama legislature 
makes the collection of tolls at the west 
end of the bridge a franchise ; if a party 
not authorized to receive them, usurps it, 
the remedy against him is by guo warranto, 
and not by a proceeding to restrain or 
punish for 4 nuisance. 7 Com. Dig. Quo 
Warranto, (A.) 190; 6 Vin. Ab. 293, § 6; 


312, § 2; 13 Fd. 513, §6; 2 Ala: Rep, 
140. But if it be a nuisance, redréegs 
should be sought by action at law, and ea 
court of equity has ‘no jurisdiction. 4 
Wend. Rep. 9; 9 Wend. Rep.'315; 7 
Porter’s Rep. 238. ' 

The grant to MeDougald enabled him 
to put the abutment upon his own land, 
but the street on which the abutment iow 
rests, was; before the grant, dedicated to 
the public use, and does not come ‘within 
the terms of the act. Chardon’s Droits 
D. Alluvion, chap. 5,§ 159. 

If one person has sustairfed special da- 
mage by a public nuisance, he may re- 
dress it by an action against the party who 
erected it; but the guilty person should, 
except in this: instance, be’ proceeded 
ragainst criminally, so as to abate the nui- 
sance and punish him, 12 Pet. Rep: 92. 
It is, however, admitted, that an informa- 
tion in equity in the name of the state, at 
the relation of the aggrieved party, may 
be maintained. 4 Hawks’ Rep. 384; °5 
Porter’s Rep.'313 ; 12 Pet: Rep. 91; 3 
Atk. Rep. 751. 

The grent of the legislature to McDou- 
gald and others, was the creation of a 
trust for the public convenience, anil-could 
not be assigned—the assigtitient’ was a 
breach of the trust and operated a for- 
feiture. 2 Bac. Ab. Tit. Mxecution, C.; 
1 Cow. & H.’s Dig. 374;:19 Johns. Rep. 
456. But if the franchise has’ been in- 
vaded by the defendants, 'the statute pre- 
scribes the penalty, and for this the party 
injured should proceed. 

The streets of the town of Girard are 
public highways, and the commissioners’ 
court of Russell might erect a toll gate 
across them. 5 Porter's Rep: 811; Clay’s 
Dig. 513, §§ 25, 26: 

If the gate erected under thé autho- 
rity of the commissioners’ cuurt'-is not 
placed upon the complaitant’s land, then 
they have no right to enjoin the collection 
of tolls—nor is the allegation sufficient 
that complainant’s profits are likely to be 
diminished. 11 Pet. Rep. 420. If the 
tolls have been improperly collected in 
Alabama, they may ‘be recoveted back, 
Clay’s Dig. 513, § 27; 2 Porter’s Rep. 
307, but this furnishés no ground for an 
injunction... The doctrine that a franchise 
cannot be impaired, and that all compe 





tition may be excluded, cannot be main- 
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tained—monopolies are against the policy | the sum, of twenty dollars, . Further, upon 


of the. state. 
Rep.\666; 2 B. & Adol. Rep. 792;.2 
Paige’s Rep..116 ;.1. Wheat. Rep. 115.\), 

Chancery will not exercise a primary 
jurisdiction in cases of nuisance, unless 
the necessity be pressing—there must first 
be atrial at\law., 18 Ves. Rep: 245; 2 
Dana’s Rep..158; 12 Pet...Rep. 913.7 
Porter's Rep. 238; 3 Ired. Eq. Rep, 301; 
10 Wend. Rep. 3243.3. Atk. Rep. 750; 5 
Porter’s R. 313; 4 Hawk. Rep. 384. 

The court of revenue and roads may 
license the erection of a, toll gate, or a 
bridge, or the establisment of a ferry at 
“acity or town,” though within two miles 
of another previously Jicensed. Clay’s 
Dig. 508,§ 7; 514,§ 29.; 2 Porter's Rep. 
296. One. prejudiced, by a private ferry 
illegally wake may restrain its use by an 
injunction, and in.principle the cases cited 
for the plaintiff in error do not go beyond 
this... See 2 Saunad, Rep. 172;., Wiles’ 
Rep. 508; 1, N.& McC, Rep. 3873.5 
Johns. Ch. Rep. 101; 2 Stewart's Rep. 
211. 


Co.iier, C. J.—The act 1834, referred 
to inthe bill, recites, that the commis- 
sioners of the town. of Columbus “ have 
erected a bridge across thé Chattahoochie 
river, opposite, that, city, and that the wes- 
tern abutment of said, bridge rests upon 
the lands of Daniel, McDougald, Robert 
Collins; James ©., Watson and Burton 
Hepburn, within the chartered limits and 
jurisdiction of this state.” And _there- 
upon enacts, that the parties whose lands 
are thus encroached upon, and their as- 
signs, are “ authorized to make and erect 
all things necessary to the permanent erec- 
tion of the western abutment of said 
bridge, on their own lands.” The bridge 
as then located, was declared permanent, 
and it was,enacted that no person shall be 
authorized to erect a bridge, or attach an 
abutment to,the western. bank of the Chat- 
tahoochie river, nor establish any ferry 
within two miles of the. bridge, either 
above or below. If any bridge or, ferry 
is established within two miles of. that 
then erected, the owner of such bridge 
or ferry, shall forfeit and pay for, every 
day he shall keep the same’in operation, 
* or it shall “remain attached and affixed 
to the western bank of the Chattahootchie,” 


19 Ves,, Rep. 6163.4: T. | the 





ayment. by _McDougald, Collins, 
‘and their associates, ot assigns,’ of one 
half the value of,the bridge erected’ as 
aforesaid,” then they were authorized to 
demand and receive at) the western abut- 
ment,toll, the rates .ef which ; are. pre- 
scribed by the act. Under the authority of 
this eriactment, MeDougald. and;his,asso- 
ciates conveyed, to the complainant, not 
only the land on which: the western but- 
ment of the bridge rested, but~ also’ the 
privileges. and immunities conferred. by 
the act. The questions now to. be con- 
sidered are—l. Was..the conveyance 
effectual to invest the complainant with.a 
title to the land, or the tightto “ demand 
and receive tolls” from. persons passing 
over, the, bridge? .2..Does the bill :dis- 
close.a case which authorizes a court of 
chancery to grant an injunction ? 
1. We need. not inquire. whether it is 
competent for, a, corporation. created. in 
one. state, to, purchase; and hold lands in 
another state, but we think it well worthy 
of consideration, whether such a sale, con- 
sumated by deed, would not estop the ven- 
dor, or whether, a wrongdoer would: be 
permitted to. insist on. its, invalidity? 
There can be. no question but the convey- 
ance by McDougald and others, confer- 
red upon complainant the right td enter 
and occupy, the laud, through its agents. 
But whatever may be the law in respect 
to the land, we, think there can benno 
doubt of the complainant’s, capacity :to 
purchase the franchise granted by the act. 
Such a right intimately concerned its ine 
terests, was necessary,to the consummation 
of its title to the entire. bridge, and to.an 
investiture of the privilegés and, profits 
which its construction canttnahnnh ‘! 
The right of a corporation,to make 
contracts, in. a ‘state other. than; that:of its 
creation, has been considered \with great 
ability and clearness in several cases, by 
the supreme court of the United States. 
13 Peters’ Rep. 521, see also, 14 Pet, Rep. 
60, 122, 393. In the case first.cited, it 
was conceded that a corporation. could 
have no legal existence out of the limits 
of the sovereignty, by which it is created ; 
it exists in contemplation of, and by force 
of the law, and where that law ceases *o 
operate, it,.can have no legal iexistence. 
“It must dwell in the place of. its crea- 
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tion, and cannot migrate to another sove- 
reignty.” But while its habitation and ex- 
istence in. the land of its birth, is thus for- 
cibly stated, it is said that its locality cre- 
atds no insuperable objection to its con- 
tracting in another jurisdiction ; that al- 
though it is an “ artificial being, invisible 


and intangible, yet it is a person for cer- |‘ 


tain:putposes, in contemplation of law,” 
and has. been recognized as such, not only 
by the decisions of the Supreme Court of 
United States, but by other triburals. 
See'1l Wheat. R. 412; 12 Pet. R. 185; 
8 Porter's Rep. 404, It is then said, that 
as’ natural persons through the iuter- 
vention of agents, make contracts in 
countries in which they do not reside, no 
objection is perceived to the capacity of 
an artificial person, to contract in the same 
manner within the scope of its powers, in 
a sovereignty within which it does not re- 
side ;'\ provided the lex loci contractus per- 
mit such a contract to be made by it, It 
is admitted that the corporation must 
show that the law of its creation gave it 
authority to make such contracts through 
such agents. But “it is sufficient that its 
existence as an artificial person in the state 
of its creation, is acknowledged and re 
cognized by the law of the nation where 
thé dealing takes place, and that it is per- 
mitted by the laws of that place, to exer- 
cise there the powers with which itis en- 
dowed.” Again: “ The cases of con- 
tracts mdde in a foreign country, are fa- 
miliar examples; and courts of justice 
have always expounded and executed 
them, according to the laws of the place 
in which they were made ; provided, that 
law was not repugnant to the laws or 
policy of their own country.. The comity 
thus extended to other nations, is no im- 
peachment of sovereignty. It is the volun- 
tary act of the nation by which itis offered, 
and maybe refused by it at ‘pleasure.” 
Further, “ It is nothing more than the ex- 
istence of an artificial person created b 

the law of another state, and clothed wit 

the power of making certain contracts. 
Itis but the usual comity of recognizing 
the law of another state.” These propo- 
sitions are amplified and illustrated in the 
cases referred to, by argument and autho- 
rity so satisfactory, as to have’ réceived the 
approbation of the’ profession generally. 
See 2 Lord Raym. 1532; 8. C. 1° Stra. 





Rep.612 ; 2 Id. 807; 1 C. & P. Rep. 569; 
2 Dow's Rep. 196; 8. C. 3. Sim. Rep. 
338; 2 Rand. Rep; 465; 5 1d. 4714.10 
Mass. Rep. 91; 5 Conn: Rep. 560; 1 Mis- 
sourt Rep. 184; 8 Dana’s’ Rep. 114; 4 
Blackf. Rep. 202; 7 Mart. Rep. 31; 2 
Stew. Rep. 147. . 
The statute in question in totidem verbis 
eonfers the franchise upon the individuals 
designated, or their assigns ; thus giving 
in advance the legislative: sanction to an 
assignment of the immunities and benefits 
it granted. This proposition is so obvious 
from the terms employed, as ‘well as from 
the motives which must have induced the 
passage of the act, and its ‘subject matter, 
that it requires no illustration. Where 
franchises are conferred in consideration 
of the personal confidence réposed in the 
grantee, perhaps it would not be permis- 
sible to assign them; especially if they 
involve a trust for the public. ' But where 
they are obtained merely with a view to 
individual advantage, we cannot very well 
conceive of any objection to their trans- 
fer, though the act creating them does not 
expressly provide for their assignment. 
It results then, that the complainant was 
competent to purchase the interest of Mc- 
Dougald and his associates, in the fran- 
chise which the legislature granted them; 
and that the latter were authorized to sell 
the same. This brings us to the consider- 
ation of the second question. 
2. True, the case stated im the bill does 
not show that the bridge itself, or its ap- 
purtenances, have been injured by the de- 
fendants, or that they liave imterfered with 
its possession, or jn any manner prevented 
the complainant from ‘receiving toll trom 
persons op over it.’ But it is alleged, 
that under the ‘authority of the commis- 
sioners’ court, a ‘gate has’ been” erected, 
immediately west of the bridge, through 
which no one is permitted to pass, either 
from or towards it, but upon'the payment 
of toll—thus prejudicing the complainant's 
tights, &, The consequence of the ‘act 
complained of might have been stated 
with more particularity, yet we think it 
is substantially alleged, that the lessee 
under the order of the court, is participa- 
ting, or attempting to participate, in the 


complainant’s franchise, and will dimin-_ 


ish their profits, by adding to the price of 
passing the bridge. Upon this hypothesis, 








ils 


its 


1 





NEW-YORK ‘LEGAL OBSERVER. 171 





: Supreme Court, Alabamia—The Mayor and Council of the City of Coldinbus vs Rodgers ct al. 





we will consider'the cause. In Osborn v. 
U. S. Bank, 9 Wheat. Rep. 738, 841,;which 
was a bill for an injunction, at the suit of 
the defendants in error, to restrain the sei- 
zure of the money aud property of the 
bank, in payment of a tax imposed:by the 
legislature of Ohio, the court said, the in- 
terference of chancery for the protection 
of parties in the enjoyment of'a franchise, 
“has most frequently been to restrain a 
person from violating an exclusive privi- 
lege by patticipating in it. : Butif, instead 
of a continued participation in the privi- 
lege, the attempt be'to disable the party 
from using it, is not-the reason for the in~ 
terference of the court rather strengthened 
than weakened.” The grounds: upon 
which an injunction is granted i8, to pre- 
venta permanent injury from being done to: 
the party entitled to the franchise or privi- 
lege, whichinjury cannot be estimated inda- 
mages, and there are many casesof continu- 
ing injuries against which a court of equity 
will interpose. In the case cited, it was 
added, “* The single act of levying the tax 
in the first instance, is the causeof dn action 
at law; but that affords a remedy only for 
the single act, and is not equal to the re- 
medy in chancery, which prevents its repe- 
tition, and protects the privilege.” So it 
has been held that a court of equity, pur- 
suing the analogy of the law, that a party 
may maintain.d private action for special 
damage, even in case of a public nuisance, 
will now take jurisdiction of a public nui- 
sance, at the instance of a private person, 
where he is in imminent danger of suffer- 
ing a special injury, fox,which, under the 
circumstances of the case, the law would 
not afford an adequate remedy. 12 Pet, 
Rep. 91, 98; 19 Ves, Rep. 616 ; 6 Johns. 
Ch. Rep. 439, And in the last case cited, 
ati injunction was grarited to'restrain & 
party. from obstructing a street by build- 
ing a house thereon ; it being considered 
not only a public nuisance, but produc- 
tive of injury to the plaintiffs in particu- 
lar, by affecting the evjoyment and value 
of their property in the vicinity... See 6 
Johns. Ch. Rep. 46; 1 Nich. H. & C. Rep. 
436 ;. & Perter’s Rep, 279, 

In Bemis v. Upham, 13 Pick. Rep. 169, 
it was couitended at the ber, that chancery 
would take jutisdiction’ of ' nuisances 
only in urgent cases, where the prompt 
interposition of the court is necessary, by 


immediate injunction, and where the pro- 
ceedings at law would -be too slow. But 
the court considered that the promptness 
of the remedy in equity, though certainly 
onb ofits advantages, was no test of su-: 
perior efficacy -and-completeness; and 
added, “ we think it sufficient that the re- 
medy in equity is more adequate -and 
better adapted to’ reach the justice of the 
case, and more complete by being at once 
more comprehensive and effectual.” » See 
1 Gdl & J. Rep. 13 4 Hawks. Rep, 384,: 
It is a necessary sequence from these cita- 
tions, that.'\the . party aggrieved :js not 
obliged to establish his right at Jaw, -be- 
fore he iuyokes the. aid of equity to pro- 
tect him .in, its enjoyment, unless it be 
doubtful... In the Croton, Turnpike: Co. v.' 
Ryder .et al., {1 Johns. Ch. Rep. 611, it 
was. held that. an injunction wil], be 
granted to secure to a party. the enjoy- 
ment of a privilege conferred by statute, 
of which he is in the actual possession, and 
when. his title is not put in,doubt. There, 
a turnpike company, incorporated , with 
the exclusive) privilege of erecting toll- 
gates and receiving toll, had duly opened 
and ‘establishedghe road, with gates, Ke. ; 
and certain persons with a view to avoid 
the payment of toll, apenedsa by-road, 
near the, turnpike, and kept. it open at 
their own.ex pense, by which persons were 
enabled. to, avoid travelling through the 
gate and paying ‘the toll to the plaintiffs ; 
a perpetual injunction was granted to pre- 


‘vent the defendants from using, or allow- 
‘ing others to. use. such road; and the same 


was ordered to be closed. The court said, 
“The jurisdiction in gueh’ a case.isiex; 
tremely benign andsalutary. . Without:it, 
the party would be exposed to constant, 
and. yuinous litigation, as well as to. have 
his rights excessively, impaired by frauds 
and eyvasion., If such a contrivance as 
this case presents is to be tolerated, all 
our statute privileges of the like kind, on 
which millions have been expended, would 
be rendered of little value, and the mo- 
neys have beep laid aut in vain.” See 2 
Stew. Rep. 211; 5, Johns, Ch. Rep, 111, 
The principles we have stated as. sus- 
tained by adjudged cases, are all noticed 
by the learned author .of the commenta- 
ries on equity jurisprudence, as furnishing 
grounds for the preventive and protective 
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he cites many decisions which not only| for damages, or ina proper. case to in- 


show that he is well) supported, but an 
increased disposition of courts of chancery, 
in modern times, so to mould its jurisdic- 


tion in this respect, as: to afford an ade» 


quate remédy to parties and to subserve 


the purposes’ of justice. 2 Story’s Eq. §§ 


625 to 629. 
There can be no question but in cases of: 


public nuisances properly ‘so: called, that 


an information lies at the suit of the At- 
torney General in equity to\prevent the 
grievance, and in some cases of pressing 
necessity to abate it. See 5 Porter’s Rep. 
279; 2 Story’s Eq. §§ 922to924, Yetinthe 
case| of a public nuisance, which specially 
affects an individual, it is competent for 
him to become an‘actor in his own name, 
and this: whether he ‘seeks redréss ‘in 


eqhity or at law; and neither reason or 


authority require a party'to sue in the 
name’ of the state, in order to protect him 
in ‘the enjoyment of a franchise duly 
created. The citatidns we have made 
show this, not only by exptess adjudica- 
tion, but by the form ‘in which the suits 
were brought. See also 9 Johns. Oh. Rep. 
439; 1 Green's Ch. Rep. 58; 21 Pick. Rep. 
344; 1 Baldw. Rep. 231. 

We need not inquire whether the act 
of 1834, operated as a contract, or was 4 
mere gratuity on the part of the state, 
which did not to any ‘extent restrict the 
future action of the legislature. Whether 
it be considered the one or the ‘other, it 


cettainly conferred a franchise, which the | 


court of revenue and roads could not di- 
vest or infringe. 2 Porter’s Rep. 296; 
11 Peters’ Rep. 420. 

The petialty which the act prescribes is 
not for the grievance for which the com- 
plainant seeks redress ; but it is the erec- 
tion of a bridge, or the establishment, of 
a ferry within two miles of the complain- 
ant’s bridge, which is thus punishable. 
There is then no foundation for the objec- 
tion that the statute prescribes a remedy, 


and that no other can be’ pursued. If,| 


however, the objection was well founded 
in point of fact, it might well be questioned 
whether the legal inference deduced in 
argument could be supported. If the 
penalty was inadequate to protect the 
complainant’s enjoyment'of the franchise, 
or compensate for'its disturbance, would 
it not be competent to maintain an action 





voke the preventive power of a court of 
chancery. it Lie 

In the case at bar, we think the emer- 
gency was such as to warrant the inter- 
position: of the transcendent power of 
equity: by process.of injunction. The ob- 
struction which was made, as we have seen, 
under an authority merely colorable, was 
calculated to diminish the receipts of the 
complainant’s. talls,, by preventing many 
persons from: passing the bridge in con- 
sequence of the increased charges; or to 
avoidithe latter result, compelling the com- 
plainants to reduce the toll below the rates 
they were authorized to demand by law. 
Again : conceding: that the paities liable 
for an infringement of the franchise. were 
able to respond in damages, it would re- 
quire; actions incalculable in number, to 
be renewed as long as the obstruction con- 
tinues,' To quiet litigation and to admin- 
ister speedy ‘and effectual redress, it is al- 
together proper that chancery should lend 
its aid and the cases cited fully sanction 
its interference. 

It is barely necessary to add that upon 
a motion to dismiss for want of equity, it 
is not allowable to look to any matter ex- 
trinsic of the bill. The bill must be taken 
as'true. This view is decisive of the case 
in the aspect in which it comes before us ; 
the consequence ‘is, that the decree of the 
court of chancery is reversed, and the 
cause remanded. 








WH. 5. Circuit Court. 


[SOUTHERN DISTRICT OF NEW-YORK, SECOND CIR- 
curt.] 


Before: the Honorable SAMUEL, NELSON, As- 
sociate Justice of the Supreme Court of the 
United States, and the Hon. SAMUEL R. 
BETTS, District Judge. 


F.F. Dorr ann W. C. Aten, survi- 
vors or Samuer F. Dorr, v. SAmvuet 
SwartTwourt. 


In an action against the collector fo'charge him 


personally for duties paid by the importer on ar- . 


ticles not dutiable, where the statute of limita- 
tions is set up, and met by an alleged acknowledg- 
ment.of the indebtedness, it is a question of fact 
for the jury, whether the acknowledgment relied 
on, referred to the liability of the defendant pietso- 
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nally or to that of the government, when the 
words. used, were equivocal. < se o 
The statute of limitations of New-York, ceases 
to operate only during the period of one absence 
from the state } and ‘after a party ‘has réturned 
from such absence, 80 asito be subject to process, 
the statute continues/to run and {future absences 
are not regarded. 


Tus was an action of assum sit brought 
to recover duties overpaid by the plaintiffs, 
merchants in the city of New-York, to the 
defendant, collector of the port... The suit 
was commenced in the supreme court of 
the state, and, removed. into this court by 
certiorari. _ |; sais dail 
The defendant, pleaded, the, general 
issue and the statute of limitations; and 
the plaintiffs replied to the plea of the sta- 
tute, Ist, that the defendant did undertake 
within six years; aud 2d, that after the 
cause of action accrued, he departed from 
the state, and continued and resided out 


of the state for the space of seven. years, | 


and suit was commenced. within thirteen 
years. 

The cause came on to be tried at No- 
vember Term, 1845, before the Honorable 
S. R. Betts, District Judge. It appeared 
in evidence, that the importations, upon 
which the excess of duties. was claimed 
to have been paid, were made in the years 
1833, ’34, ’35 and,’36, and that the whole 
excess amounted to $14,500.31, It was 
further shown, that the defendant went to 
Europe in August, 1838 ; that he returned 
to New-York in August, 1841, and re- 
mained eight or ten days at the Waverly 
House, where he constantly saw company, 
his presence in the city being a matter of 
public notoriety ; that he then left the 
state, and returned again to New-York 
toward the end of the same munth, and 
remained, under the like circumstances, 
for the like space of time.as before; that 
he again visited New-York about the first 
of December of the sante year, and re- 
mained in the city, publicly transacting 
business, until about the 10th of the fol- 
lowing month; and that in June, 1842, 
the defendant was again in, New-York, 
openly, eight or ten days. It, was further 
shown, that on the 21st November, 1845, 
defendant said to plaintiff’s. counsel, 
“There is no doubt the money is. due, 
and ought to be paid.” It was admitted 
that suit was commenced on. the 30th 


July, 1845. 





Upon this state of facts the counsel for 
the defendant insisted : . 

1st. That the declarations and acknow- 
ledgments: of the defendant as given in 
evidence were not sufficient in law twtake 
the case out of the statute of limitations, 
and: that the first replication of the plain- 
tiffs to the defendant's plea of said: sta- 
tute, was not sustained: by such evidence ; 
and that upon the issue joined by said first 
replication, defendant: was entitled: to a 
verdict. 

2d. That on the evidence given of the 
defendant’s being publicly in: the city of 
New-York in the month of August, 1841 ; 
aud of the residence of the plaintiffs and said 
Samuel FP. Dorr iu the city at that time ; 
the exceptions contained>in the statute of 


| New-York, ceased in any manner to ap- 


ply to this case: from the said month; and 
that, therefore, upon: the issue joined by 
the plaintiff’s 2d replication, to the defend- 
ant’s said plea, the defeiidant was entitled 
to a verdict in his favor .as: to all monies 
paid to him for duties included inthe claim 
of the plaintiffs, and paid before the LOth 
August,1836. 

The counsel for defendant prayed the 
court to charge the jury» accordingly ; 
but the judge with a view to a more full 
discussion of the points, refused: so to 
charge, and decided that the declarations 
and. acknowledgments of the defendant, 
were sufficient in law to take the case out 
of the statute of Jimitations, and that the 
plaintiffs were therefore entitled,to.a 
general verdict in their favor. The jury 
found a verdict for the plaintiffs in the full 
amount claimed. 

The defendant excepted to the ruling 
of the court; and the bill of exceptions, 
on the motion for a new trial, was sub- 
mitted on written argument. 


J. P. Hall, F. By Cutting and E.Cur- 
tis; for the plaintiffs. 


B. F.. Butler, District Attorney, for the 
defendant. 


Per Curia, Newson, Circuit Judge—I 
have had some difficulty from the manner 
im which the bill of exceptions has been 
made up in ascertaining, to my own satis- 
faction, the extent to which the judge went 
in his ruling at the circuit ; thatis, whether 
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it is intended to complain, that he assumed 
to decide questions of' fact, which pro- 
perly belonged to the’ jury. 

I agree that he was right. in refusing 
the:instractions prayed for by the counsel 
for the deferidant, upon the evidence as. it 
stood; in respect to the question of..a tiew 
promise; as, 1 think, it was sufficient to 
require the point to be submitted to the 
jury; and, if they had found that the de- 
clarations and acknowledgment made 
by the defendant, were made with refer- 
ence to his individual liability and'indebt- 
edness,)and not to the liability and indebt- 
edness. of the government, the. plaintiff 
would have: been entitled to the verdict. 

There were facts and. circumstances at- 
tending the acknowledgment, that left this 
point open to observation, and proper. fot 
the determination of the jury. 

But the judge is made to go further, 


and to decide, that as matter of law;)the | 


evidence was sufficient to take the case 
out of the statute of imitations; thus as- 


suming in favor of the plaintiff, the ques- | 


tion of fact upon the finding of which the 
legal effect of the acknowledgment de- 
pended. i 

Our view is, if the declarations were 
made by the defendant with reference to 
his own indebtedness, the words were suf- 
ficient to sustain the promise; if with re- 
ference to the indebtedness of the govern- 
ment, it would be otherwise ; and whether 
theone or the other, was a question for 
the jury. 

if the bill .of exceptions had set forth 
the ruling of the court, refusing the in- 
structions prayed for, and then, in the usual 
way; thatthe case was submitted to the 
jury, L should have had no difficulty. » Avs it 
statids, | do not see how a new trial can 
be avoided. 

The second question, arising upon the 
Revised Statutes of New-York, concérn- 
ing the limitation of actions, is more dif- 
ficult. ‘The section is as fullows :— 

“If at any time when any cause of a¢- 
tion, &c., shall accrue against any , 
he shall be out of this state, such Action 
may be commenced within the \erms 
(times) herein respectively limited after 
the return of such person into the states 
and if after such cause of action shall have 
accrued, such person shall depart from, and 
reside out of this state, the time of hit. ab- 





sence shall not be. deemed or taken as any 
part of the time limited for the commente. 
ment of the action. (2 B.S. p. 225, § 27.) 

The. latter branch of the section pre- 
sents the question involved in this case. 

On the part of the plaintiff, it is insisted, 
that in all cases where the defendahtt de- 
parts from and resides out of the state, 
after the cause of action has atcrued, thé 
statute ceases-to operate until he returns 
itto the state; and if he again leaves 
before the period of limitation has elapsed, 
including the ranning of the statute be- 
fore his first departure, it also ceases to 
operate until he returns again ; and so on, 
till the whole period expires: that a suc- 
cession of absences is to be taken notice of, 
and substracted in computing the time; 
i other words, that, in order to give effect 
and operation to the limitation, the de- 
fendant must be in the state, and subject 
to the process’of the court, during the 
whole period to be allowed in the compu- 
tation of’ the time of limitation. 

Whereas the defendant contends, that 
but one case of absence is provided for 
by the language of the section; and that 
on the return of thé defendant into the 
state, so as to be subject to its process, 
after the first departure, and in a’ way to 
give operation to the statute, it then con- 
tinues. to operate, notwithstanding the 
second or subsequent departure. 

The section will, doubtless, admit of 
either interpretation, and I regret the 
necessity of passing upon ‘it, until ex- 
pounded by the state tribunal; but, after 
the best cunsideration that I have been 
able to give it, and after a good deal of 
hesitation, I am inclined in favor of the 
latter coristruction, 4s most in harmony 
with the previous clause, which is in part 
materia, and also with the previous legis- 
lation of the state on this subject. 

Nor can any very good or obvious rea- 
son be assigned, why a succession of ab- 
sences from the state should be provided 
for, in case the defendant departs after, 
which would not be equally applicable to 
a like abatement of the limitation in case 
the departure had taken place before, the 
cause of action’ lad accrued. In respect 
to the first clatise, (which is but a copy of 
the old law,) whatever may be the ab- 
sences of depattures from the state, after 
the first returr of the patty into it, so. as 
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to be subject to process of law, they. are 
not regardéd, and the limitation continues 
to operate. 

The latter clause is new; the casé of 
departure after the cause of action had 
accrued, had never before been ptovided 
for; andthe legislature, prebably, intended 
to suspend the operation in case of one de- 
parture, in analogy to the case of an abs 
sence before ‘the cause of action had ac- 
crued, . 

There are inconveniences, also, attend: 
ing the. practical working of the clause 
upon the construction, contended for by 
the plaintiff, which: should disincline the 
court,.to adopt it, unless.upon the most 
imperative languages. 

A ‘return into the state, which will give 
operation to the statute of limitations, 
must be under such circumstances as will 
enable the plaintiff, with the exercise of 
reasonable diligence and attention to his 
rights, to serve process personally upon 
the party: he must have knowledge of 
the return into thé. state, or the cireum- 
stances. must’ be such as will warrant 
the jury in bringing home knowledge to 
him; otherwise, the return amounts to 
nothing. 

Now, it is obvious that this question 
would be involved in each successive re- 
turn into the state; because, unless each 
return is accompanied with the circum- 
stances mentioned, no part of the time 
should be allowed. in computing the limi- 
tation. The issues would be exceediugly 
complicated and embarrassing, in the case 
of numerous returns and departures within 
the limited period fixed by the statute. We 
can hardly. think the legislature contem- 
plated such a construction or operation of 
the clause. 

We may add, also, that the clause in 
terms provides for but one departure from 
the state, and consequently, for but one 
réeturo.. ‘It does not put the operation of 
the limitation, expressly upon the return 
into the state, but it does virtually. It 
contemplates the running of the statute on 
the return after the departure from the 
state and residence abrvad:: and, if but 
one departure or absence is provided for, 
or intended, of course, om the first return, 
the limitation gocs on, and continues un+ 
interruptedly 
pires. 


till the whole period ex-, 
| the preparation of this caso. 





The construction of the statute is not 
necessarily involved in this case upon the 
bill of exceptions, but it is, doubtless, pro- 
per toexpress an opition upon the ques- 
tion ‘with reference to: a new trial It is 
however, involved in the case of Swart- 
wout ads. Redmond.* 

New trial granted, costs to abide the 


event.t 


N.Y. Superior 


Before the Honorable SAMUEL JONES, C..J., 
atid Judges OAKLEY and VANDERPOEL, 





o> 


Court, 


Henry Corueat v.Joun Brower.8¢th 
March, 1847. 


Every stockholder of an incorporated company in 
this state has, for thirty days previous to the an- 
nual election of directors, a right to examine the 
books containing the names of the stockholders 
of said:compauy and the bank or. books, in which 
the transfer of stock is registered. 

He has not oyly a right to examine but to take co- 
pies and memoranda, if he sees fit so to do. ° 

If any officer, having charge of such books, shall 
refuse so to let a stockholder examine, and copy, 
he is liable te the penalty of $250. 


Tur facts of this case sufficiently ap- 
pear. from the opinion which follows, 


VANvDeER?PoEL,, J.—This is an action of. 
debt brought to recover the penalty created 
by asection ofthe Revised Statutes, vol..1, 
page 601, § 1, which is as follows : 

“The book or books of any incorpo- 
rated company in this state, in which the 
transfer stock in any such company shall 
be registered, and the books, containing 
the names of the stockholders in any such 
company, shall .at all reasonable , times, 
during the usual hours of transacting busi, 
ness, be open to the examination of every 
stockholder of such company for thirty 
days previous to any election of directors; 
and if any officer, having charge of such 
books, shall, upon demand by any stock- 
holder, refuse or neglect to exhibit such 





* A case involving similar questions, with this, 
but not yot tried. 

t We are indebted to Alexander Gardiner, Esq., 
the ¢lerk ‘of the United States Circuit Court, for 








176 THE NEW-YORK: LEGAL OBSERVER. 





NeY. Superior Court—Henry Cotheal v. John Brower. 





books, or submit them to ‘examination, 
he ‘shall for every such offence, forfeit the 
sum of two huudrediand fifty dollars, the 
one moiety thereof to the use of the ‘peo- 
ple of this ‘state, and the other moiety to 
him who will sue for the same, to be re- 
covered, by action of debt,in amy court 
of irecord, together with the costs of such 
suit. 

The defendant was the President of the 
East River Mutual Insurance Company, 
which was chartered on-the -24th April, 
1833, arid ‘ig therefore subject'to the above 
section of the RevisedStatutes. Theelec- 
tion’of directors of the compatiy was ap- 
pointed for and held, on thé Tith of May, 
1846. 

The plaintiff called: as'a ‘witness, Alex- 
ander J. Cotheal, who testified, that on 
the 29th of April, 1846, he called at the 
office of the’ company ; that witness was 
a stockholder ;, that, he asked to see the 
books containing transfers of stock and 
the names of: stockholders, which was 
shown to him, and’ he then’ ¢ommenced 
copying off the list, and had proceeded as 
far as a few nav:cs in “ D,’” when the de- 
fendaut closed the book from: which he 
was taking thenames of said stockholders, 
and said, he, the witness, had no right to 
copy from the book; that he, witness, had 
no right ‘to see’ any but his own name; 
that defendant had taken advice on the 
subject. That on the 30th of ‘April, wit- 
ness called again‘at the office of said com- 
pany for the'same purpose, when ‘the book 
containing the list of stockholders and the 
assets of the company was handed to him ; 
but the defendant refused to let him take 
memoranda: Ee would only let him copy 
his own’ name. 

Several othér witnesses were called, 
showing a willingness on the part of the 
defenilant to let Cotheal iuspect the books, 
and a refusal to let him'take copies of the 
names of the stockholders. “he cause 
was'tried before judge Oakley in Octo- 
ber, 1546, and under ‘his charge the jury 
found a verdict of: $250 for the plaintiff. ' 

The question is, whether the'defendant, 
by refusing to permit the stockholder, 
Cotheal, to copy from the books, subjected 
himself to the penalty ofthe @ct."° 

It is contended by the defendant that 
his perinission to let Cotheal see the book 
and read over, if he saw: fit to do so, the 





list of stockholders, satisfied the sta tutes 
and that an “‘ecamination” of the books 
does not include the right to take copies. 
‘The statute makes it imperative upon 
any officer having charge of certain books 
of an Incorporated company, to submit 
them to the examination of any ‘stock- 
holder for thirty days previous to any elec- 
tion of directors, and: has affixed a pen- 
alty for refusing or neglecting so to do. 
At common law, a stockholder has a right 
to examine the books of the corporation 
in'which he holds stock. One who had 
an interest in any’ public books, whether 
Bank, East India or Parish books, has a 
right, not only to inspect them when ‘they 
are material, but to take copies from them. 
2. Stark. on Ev.:736 3: 7 Mod;.129; 2 
Lord: Raym. 851. ' in Gery v. Hopkins, 
2 Lord Raym. 851,\an order was made for 
the production of the ‘books of the Hast 
India Company in a cause between par- 
ties having stock there, on the ground that 
the books were the title of the buyers or 
owners of stock. In Massachusetts it has 
been held, that even a bank depositor has 
a right, on proper occasions, to inspect 
the books of the bank, ou the ground that 
the bank officers, having charge of them, are 
the agents of both parties. Commoniealth 
v. Knapp, 3 Pick. 96. Itis perhaps not 
necessary, on this occasion, that we should 
sanction or overrule the doctrine held by 
the Supreme. Court of Massachusetts. 
The case of the Commonwealth v. Knapp, 
may, however, be cited to show the strong 
repugnance of courts to the principle that 
corporations shall be permitted to conceal 
either their doings or their standing, from 
those who have an interest to know them. 
The section upon which this action: is 
founded, independently of its penal cha- 
racter, is but an/affirmation of a.common 
law right, which every stockholder in an 
incorporated. company, has to kuow who 
are the owners of its stock.’ ‘Phis: right 
of examination is sustained alike by con- 
siderations of justice and expediency.’ It 
is said, it may lead: to combinations that 
may prove injurious to the iiterest of the 
company. ‘his possibility is counterba- 
Janced by the consideration, that it is just 
as likely ‘to lead to combinations to save 
the company, or advance its interests. 
‘The President and. Directors of a cor- 
poration are its officers and agents, its 
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stockholders are their constituents., Itis 
the interest: of ‘those constituents with 
which these officers or agents are jcharged., 
They are creatures of their choice, if not 
of their creation, and ‘it would be against 
every principle.of justice, to deny: one of 
these constituents er principals, the night 
of ascertaining from hooks or documents 
in the possession of these agents, who their 
fellow constituents or fellow principals: 
are. To say that it might lead tocom- 
binations, to displace all those, in the di- 
rection, is an axgument jthat strikes me 
with but little force. ,,,If/an agent or a 
trustee faithfully discharges his duty, it is 
the interest of the,principal, or cestu: que 
trust, to continue him in bis place, 

Il, The.defendant contends that he, had 
a vight.tu refuse the stockholder, Cotheal, 
the privilege of ;copying,the names of the 
stockholders ;, that merely, permitting him 
to look over the list of names is,a sufficient 
submitting them .ta,. examination” to 
satisfy the statute. In this I think he.is 
wrong. .Though penal statutes are to be 
constructed strictly, so that, if there be 
doubt as to their meaning, the person 
against whom they are sought to be en- 
forced is entitled ‘to’ the benefit of such 
doubt, yet, they are-to-be construed ac- 
cording to the fairand' popular sense and 
meaning of words, and if they be doubt- 
ful, we have a tight to look to the subject 
matter. Neither is it true, as has been 
sometimes said, that courts, in the interpre- 
tation of penal statutes are to natrow 
their construction, Dwarris on Statutes, 
737.. We are to look tothe words in.the 
first instance, said Buller, Ji, in 2. .v. 
Hodnett, 1 T. R. 96, aud where they are 
plain, we are'to decide on them. If they 
be doubtful, we are then to have recourse 
to the subject matter, When a statute 
directs a party tosubmit books in. his.cus- 
tody to’ the examination of one who: has 
an interest in knowing their contents, the 
right to. make memoranda, copies and ex- 
tracts from them, is, necessarily, involyed, 
especially when, as in this: case, the priyi- 
lége of exarhining is secured not as a fa- 
yor, but as a right. Ifthe party to whom 
the.statute. secures, the right to examine, 
had no interest in the books, and the privi- 
lege of looking:into them was given as 
matter of favor, and not ‘as sanctioning’a 
natural, preexisting right, the very’ strict 

VOL. V. 14 





construction coutended for by the defend- 
ant, might possibly be, defensible. But 
cagerdiag the velation,in which the stock- 
holder here stood to the company, and his 
natural right to know.the contents of the 
books. in. question, I. consider the defend-. 
ant.subject,to.the penalty of the statute, for 
refusing ty Jet. Cotheal take.such, copies, 
and.make such memoranda. as he desired, 
within the period prescribed by the sta- 
tute. yt 


_ Jones, Cu. J,,. and, OAKLE, J., con- 
curred. ; 





Norsera 7 error y. HILLGREv ia error.— 
26th December, 1846, 


Where an action was brought in the Marine Court 
for seaman’s wayes' earned on board’ of a 
Swedish ‘vessel, aud judgment was obtained 
thereon :—It was held, (reversing -the judgment 
of the court below) that the case came within 
the provisions of the treaty between this country 
and the government of Sweden and Norway, © 
and that the elaim was, therefore, only cognizable‘: 
before the consul of the,country to which the 
vessel belonged. J 


Error, from the Marine Court. The 
circumstances.of this case sufficiently ap- 
pear in the opinion deliyered. by the 
learned, Chief. J ustice. 


F. S., Stallkneckt, for the plaintiff in 


error. 
A. Nash, for the defendant in error. _ 


Jones, C, J—This case comes before 
us on certiorari to the marine court, 
The a¢tion is assumpsit brought by Hill- 
greu, plaintiff in the court below, for 
seaman’s,wages,, The defence that was 
interposed, and the only defence on which 
any reliance is placed, was that these 
wages were earned on board of a Swe- 
dish vessel, of which the defendant below - 
was captain, and plaintiff one of the crew, 
aud that -by a provision in the treaty be- 
tween this country and the government 
of Sweden and Norway, the courts of * 
this country have no jurisdiction in such 
cases; but that such Clairas are cogniza-- 
ble only before the consul of the country 
to which the vessel belongs. The clause 
ofthe treaty is as follows :— 
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“ The consuls; viee-consuls or commer- 
cial agents, or the persons duly authorized 
to supply their places, shall have the right 
as'such, to sitas jadges and arbitrators, in 
such differences as may arise between the 
captains and érews of the vessels, belonging 
to the nation whose interests are committed 
to' their charge; without the interference 
of ‘the local authorities, unless the con- 


_ duct of the crew, or of the captain, should 


disturb the orders or tranquillity of the 
country ; or the said consuls, vice-consuls, 
or commercial agents, should require their 
assistance to cause their decisions to be 
carried into effect or supported. It is, 
however, understood, that this species of 
judgment, or arbitration, shal] not deprive 
the contending parties of the'right they 
haye to resort, on their return, to the ju- 
dicial authority of their country.” 
Notwithstanding this provision, the ma- 
rite’ court gave judgment of $100 and 
costs for the seaman, and the question we 
are called upon to review is, whether this 
case does or does not come within the treaty. 
We are of opinion that it does come 
within the treaty; it is of great import- 
ance to American masters of vessels in 
Sweden, that they should have the pro- 
tection of this clause to prevent the inter- 
ference of the courts of Sweden with their 
crews, and under this clause they have a 
right to claim that no one but the Ameri- 
can consul there shall have any right to 
adjudicate such differences as may arise 
between them., Now, if our vessels in 
Sweden have this right there, of course 
we ought as fully to extend the same pro- 
tection to Swedish captains-here. In this 
case, the facts clearly appear that the sea- 
man is a Swede by birth, and he is alleged 
to have deserted on a former voyage of 
this vessel in this port. When the vessel 
again came here, he voluntarily shipped 
again, and on her last return here, again 
left her without permission, and then insti- 
tuted this suit for his wages, since his last 
shipment, the consul, at the same time, hav- 
ing caysed proceedings to be instituted to 
have him arrested as a deserter. No case 
certaiulycould come more directly and fully 
within the treaty. _ It is contended by the 
counsel for the seaman, that the fact of his 
having the last time shipped in New-York, 
takes the case_out of the treaty, and that 
it applies only to the crew who originally 





shipped in Sweden. Such a construction 
of it would be entirely too narrow: the 
custom of shipping sailors in foreign ports 
by vessels of all nations is geueral, and 
necessarily must exist; and persons who 
thus ship voluntarily, bring themselves un- 
der the government and jurisdiction of 
the country on board whose: vessel they 
ship. A seaman has no right to appeal 
to the courts here, as long as he belongs 
to a Swedish vessel. 

The atténtion of the court is directed 
to'a part of the justice’s return, imputing 
fraud to the official acts of the consul in 
the manner of shipping the sailor. We 
see no grounds for imputing either fraud 
or improper motives to the consul’s acts ; 
all he did, appears to us clearly to be what 
his official duty required, and: no more. 
And even if a foreign official should at 
any time fail in his duty, national courtesy 
should prompt the courts here, not to 
make them the subject of unnecessary 
comment. 

Judgment reversed. 








Court of Common Pleas. 





’ [ontario COUNTY. ] 


Before the Honorable E. FITCH SMITH, First 
Judge, and the rest of the Judges. 


Burcu tz error vy. WESTFALL in error. 


After the plaintiff has rested his case and the defend- 
ant has gone into his defence, whether the plaintiff 
shall be permitted on the cross-examination of the 
defendant’s witness, to call out from’ them facts 
necessary to establish the plaintiff’s case, which 
are not in answer to anything called out on the 
direct, examination, is a question inthe discretion 
of the justice, which cannot be alleged as a 
ground of error on certiorari. 

Taking the proofs in the aggregate, the plaintiff or 
party beginning must, in the first instance, adduce 
all his proofs. Then the party holding the de- 
feusive or negative side. ‘Then the former may 
introduce evidence to rebut, qualify or explain 
away thé matter proved against’ him. Beyond 
these, bounds the justice may or may not allow 
either party to go further at his discretion. 

Where a justice permits an attorney to appear for 
a party, defendant without proof of his authority, 
that is an efror, for which the judgment will be 

' reversed. ~ But, if in a subsequent stage of the 
casey) the, opposite party...show the authority 
of the attorney to appear for the defendant. such 
proof cures the defect, and precludes the plaintiff 
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from availing himself of such error on retura to 
‘a certiorari. i 


Tue facts appear in the opinion of ‘the 
court. 


S. V. R. Mallory, for plaintiff. 
E. G. Lapham, for defendant. 


E. F. Sarva, First Judge.—This is an 
action of assumpsit.. The plaintiff in er- 
ror sued the. defendant. in error in the 
court below, on a breach of warranty of 
a horse. , The, sale and, warranty in the 
declaration was.alleged to have been made 
by one Eli Westfall, for and as the agent 
of the defendant. .The, plaintiff on \the 
trial showed. the sale and warranty made 
by Eli Westfall, and also certain, com- 
munications between Eli..,Westfall and 
the defendant at the time of the sale, from 
which. it, might be inferred that he .was 
making. the. sale for ‘and as the agent, of 
the defendant... The plaintiff offered no 
direct, proof ,of the fact of agency. After 
showing the breach, of the warranty, the 
plaintiff rested, and the defendant moved 
for a nonsuit, among, other things, on the 
ground that there. was' no. proof of the 
agency. This motion was denied by the 
justice and the, defendant went into proofs 
in defence. He ealled Eli. Westfall as 
a witness, and examined, him touching 
the question of the fact of a warranty at 
the time of sale. The plaintiff, on the 
cross-examination of this witness, offered 
to prove by him that he acted in the sale 
as the agent of the defendant, which of- 
fer was excluded by ‘the justice, on‘ the 
ground that it was cumulative evidence, 
and not in answer to anything called out 
on the ditect examination. This decision 
of the justice is one ground of erro’ in 
this cause. Upon a somewhat careful 
exatnination of this point, we are of the 
opinion that this was a matter ‘resting in 
the discretion of the justice, that it can- 
not be reviewed on a writoferror. The 
general rule is, that taking the proofs in 
the aggregate, the plaintiff or Put r be- 
gitining must adduce all his proofs, 1en 
the party holding the defensive or nega- 
tive side ; then the first may introduce evi- 
dence, to rebut, qualify or explain away 
the matter proved against him. Beyond 





these bounds, the justice’ may or may not 
allow the parties to go farther ‘in his dis- 
cretion. Under the circumstances of this 
case, although we should have’ been better 
satisfied had the justice exercised his dis- 
cretion’in @ different’ manner, ‘yet, ‘as it 
was a matter resting in his discretion, ‘we 


“| cannot control him in its‘exercise‘or re- 


verse'the judgment on this‘ ground. 

The next and’ only’ remaining’ ground 
of ‘error assigned is, that the justice’ per- 
mitted an attorney to appear for the de- 
fendant without proof of his authority. 
On the first’appearance of the parties and 
at 'the' joining ‘of the issue,’ the ‘attorney 
appeared’ for the defendant ard plead 
without objection on the part of the '‘plain- 
tiff, and the cause’ was adjourned ‘by con- 
sent. At’the atljourned day, the defend- 
ant again appeared by his’ attorney, and 
he demanded a jury, no objection being 
as yet made to’ his’ want of authority. 
A jury was éempannelled.who disagreed and 
was discharged. ‘ Another jury ‘was em- 
pannelled, and’ the ‘plaintiff by his attor- 
ney, proceeded’ to the examination ‘of a 
witness. At the close of the direct 
examitiation of the first witness called on 
the part of the plaintiff, and before the 
witness was sWorn, and also. as the de- 
fendant’s attorney was about'to cross-ex- 
amine the witness, it was objected that he 
was not authorized to appear as attorney 
for defendant.’ The attorney then stated, 
that he had not seen the defendant, but had 
been employed by Eli Westfall. The 
justice, under objection, allowed the at- 
torney to cross-examine. In the progress 
of the trial, the plaintiff on the cross-ex- 
amination of one of the defendant's wit- 
nesses, himself proved the authority of at- 
torney. "The statute under which 'this 
point arises provides—Every defendant 
in a suit, except persons under twenty- 
one years of age, may appear and defend 
the same in person or by attorney." 2 R. 
wee eee 

The authority to appear by attorney 
may be either written or verbal, and 
shall, in all casés, be proved either by 
the attorney himself or other competent 
testimony, unless admitted by the opposite 
party. And the justice shall not prevent 
any person to appear for another, without 
such proof or admission, although.ordina- 
rily, proof of authority of the person claim- 
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ing to appear for, a :partyy is required by, 
the jusuce., This, haweven,, ia not necesr 
sany, except the other party objects tothe 
want/of authority, unless there i8mo.ap-, 
pearance on the part ef the opposite party, 
in. which case, proof of the authority, 
should jalways be required. The, reason 


of, this. distinction is, that if.a, party, who } 


is present, and, able, to, avail, himself of, 
an, objectian, do. not make it, his, silence 


is construed inte an, admission of authozity;,| . 


or atJeast a waiver, of the, proof, lf she 
be not present, he .is not in, @ situation to 
waive any, irregularity,.and ,.the party, is 
therefore bouud,.to comply with; the,re-, 
quisites of the, statutes, and.if;he do not, 
the opposite party, may, ayail. himself of, 
the. Omission, on, certiorari, 16 | Wend, 
562; 13 ;Wend.; 85... It, is mot neces- 
sary for us,te consider whether there, was 
any waiver inthis case, or whether the pb; 
jection, to\the. authority of the attorney, 
was taken tao late to bapvallable, dos the 
reason. that the plaintiff in a subsequent 
stage in, the ¢gyse on the cross-exemina, 
tion of the witness, Eli Westfall, proved 
by him affiymatively, that he was requeste 
by the, defendant to employ the: attorney, 
who tried the cause, dnd that he did em- 
pley. him, Thus the plaintiff on, his part 
showed, affirmatively, that the attorney. 
had authority from the defendant to ap- 
pear and defend, Although the justice is 
required to have proof of authority, yet if, 
that proof is supplied in any stage of the 
cause, the-,j ent cannot be reversed 
for this cause. In this cuse, the plaintiff 
~ has himself, supplied that proof, and. it 
seems to us, that the proof thus sypplied 
cures the defect. Upon 'the same. princi- 
ple which is applied to cases where im- 
proper evidence is produced by one of the 
parties and admitted, and afterwards le- 
al testimony of the same fact is produced 
y the opposite party, the error is. thus 
cured. Miller v. Starke, 13 J. R. 517, 
So too, where a justice improperly refuses 
to nonsuit_a plaintiff for defect of proof 


et if the opposite party instead of rely- 
upon oe dskest goes into a defénce, 
Hs in a subsequent stage supplies the re- 
quisite eyidence, he-thus cures the defect 
and cannot, avail himself of the error of 
the justice in refusing to nonsuit the 
plainuf. 





: Phe plaintiff,.in error has himself 


‘cured the defect or error, if any there 


was, on this point, and therefore cannot 
avail! himself of: it, 


Judgment affirmed with costs. 





THE ELDON ANECDOTES. 


“T had‘ very early after T was called-to’ 
the bar,”said Lord Eldon, “ a brief in‘busi- 
néss.in the Kitig’s Bench, as junior to’ Mr. 
Dunning. Tle began the argument, ‘and 
appeared to 'meé tobe ‘reasoning very’ 
powerfully ‘against our client. Waiting’ 


till I was'quite convinced that he had mis- 
taken for what’ party 
‘then touched’ his arm, and ‘upom bis'tarn-' 
inghis headtowards me, I whispered 'to him’ 
‘that he mast have misunderstood for whom 
‘he was employed, as he was reasoning 
against-our dlient. He gave .mé a-rough 
‘and rude reprimand for not -having sooner 


‘hé was retained, I 


set him right, ‘and then' proceeded to state, 


ithat what ‘he had addressed-to: the court 


was‘all ‘that could be ‘stated against his 
client, and'that he had put the ‘case as uti- 
favorable as possible against’ him, in order 
that the’ court might see‘how very sutis- 
factory'the case against him eould be an- 
sweted ; ‘and, accordingly,’ very power- 


fully answered what he had before stated.” 


“ Ax Appleby Assizes,”, said. Lord El- 
don,, “ I cross-examined,a barber rather, 
too severely; he got. into p.great pas- 
sion. I desired him, to. moderate his 
anger, and gaid I should employ him to, 
shaye meas I passed through Kendal to 
the Lancaster assizes, He said, with 
great indignation, ‘I would not adyise 
you, lawyer, to think of that, or risk 


ign? 


to make out a substantive cause of action, | 





‘Lorp Tenrerpen said of Serj’t Wilde, 
“he had industry enough to insure suc; 
cess without talent, and talent, enough to, 
insure success without industry.” 
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ENGLISH CASES. 
pe Jn Chancery, es 





Before the Right | Honoratlé Lord! Cliaticélor 
‘COYTENHAM. yw tad aligant 
i . tet tt ¢ ibs J ‘#itd ail 
Finven v: Staeupns:—O9% and 11th: Dee. 
idill> ows 1846.) 


RECOMMENDATION IN A WILE: TO AN /OF- 
FICE —WORDS OF ADVICE|NOT A TRUST 
ENJUNOTION. f alias: 


The expression of a testator’s wish and desire that 
the . trustees of his, will, should, whenever they. 
might have occasiqu for a receiver, agent, or 
manager of his estates, appoint a certaii petson, 
does not ‘confer apodir'tlie latter! afr 'irrevacable 
rivht'ta be so: appuititéd, @ 6111: , 

An injanction: will not ;be granted | to. restrain:the 
anti¢ipated commission of an act, where the 

. plaintiff’s-equity, if, any, would, not arise until 
such act should have been done, ~~ 


A wit devising ‘and beqnedthitg ail 
the real and personal ‘estate of ‘the testa- 
tor to the defendant and dnother, upon 
cértaih trusts, with powei’s of léasing and 
selling, contained the following clause ;— 
“And, ‘ihasinuch ‘as ‘my “estates will’ re- 
quire moré ‘afagemenit’ than’ T) ‘can ‘ex- 

ect of my trustées persorilly to’ bestow, 
itis my wish atid desire‘ that the hereinbe- 
ne named bree Finden, in’ whose 

udgment and integrity [ place great con- 
degse be ap éinted t an i tr for 
which they or he, my trustees or trustee, 
may have occasion for an agent, re- 
ceiver or manageér, Of all or any'of my és- 
‘tates and property. And it’cage the said 
Thomas Findén die or desire not to act 
further in the said’ office, then’ it shall be 
lawful for my, said wife’s nieces ‘and ‘the 
survivors, &c., ‘td appoint some othet per- 
son in the place of the said T. F.” , 

After the testator’s death, the trustees 
intimated to the plaintiff their willingness, 
that he should receive the’ retits of the 
houses in London, but expressed ‘their’ in- 
tention of appointing a person resident 
in Reading, to manage the ‘property thee 
situated, urgin that almost daily commu- 
nication between such ‘mahager and’ the 
tenauts would be necessary. “Under these 
circumstances, the plaintiff filed’ ‘a bill 


against the trustees and the testatdr’s |:pressly 


nieces mentioned in the above extract, 


2 


-praying that, under the true construction 
of the will it might! be.declayed that he 
‘was entitled:tu/be appointed.guch receiver, 
8c, when: his services should. be required 
-by the defendants’; and that they might 
‘be cestrained: front appointing any other 
person. A general demurrer te-,this bill 
for want of equity had been overruled by 
the Vice-Chancellor, of; England,,en the 
‘9th ‘ofi November last, io) 1 cult 
, eb We bites ij Wiutedwe. nach . 
Staartand Bazalzette,in rt of t 
demurrer, submitted. that aan - 
must be governed by that of Shaw v. Law- 
‘Less, 5C\. & Fim. 129,:and: the Lord Chan- 
‘dellor remarked that: the latter,was a very 
‘strong vase. old oversis , 


‘Bethell'and Moon, for the plaintiff, con- 
terided thatin Shaw: w., Lawless, the bill 
was for the absolute appointment of a.ne- 
‘eeiver' contvary to the: wishes of the tea- 
‘ant for life. _ Fviseell..y. Maore, there 
‘cited; provedithat the gift; of an office was 
a sufficiént’ interest-for the plaiatiff’s ap- 
‘plication The pecuniary remuneration 
is Ot ascertained in the present: case, nor 
was it in Hibbert v. Hibbert,.3 Mer,:681. 
They also, cited Tibbetts v. Tibbetts,.19 
Ves. 656, and Williams v. Corbett. & Sim. 
‘849. If the testator’s intention was clear 
arid’ thanifést, the trustees could not dis- 
regard it, because it might prove burthen- 
‘some to the estate ; if they could, the grant 
‘ofan annuity might beso considered. The 
decree prayed for would be, that no- per- 
son but the plaintiff should be appointed 
receiver.’ [The'Edrd Chancellor, It ap- 
pears to me that you have no case. No 
person has been appointed. It will be 


time ennygh te ‘apply when sug an ap- 
pointment takes lg Meets e in this 
dilemma, that thé injunction seeks to re- 
strain ge ee which wotild give the 
plaintiff’ his Wleved eqitity.]-' "Pie ebrtes- 
_pondence shows that the trustees contem- 
plate. ‘appointing’ “a” person’ resident ‘at 
Reading. insilihiahiias 


Stuart, ih'reply, argued that prevatéty 
words, such as thosé in the will, never 
could have the same. effect in raising a 
trust as. those which, are ‘mandatory. In 
- Williane v. ett, an auditor, was cx- 
appointed by the will, and as he 
wotild be a ‘check upon the trustees, his‘ap- 




















182 





THE NEW-YORK LEGAL OBSERVER. 





Vice-Chancelior’s Court.—Webb y. Grace. 





pointment would ‘benefit: the legatees. 
The decree asked for, would be too 
vague, although the Vice-Chancellor 
thought, that asthe trustees. were, to as- 
certain the occasion of the services being 
required, there was sufficient certainty for 
its operation. ‘ 


Tre. Lorp Cuancettor :—I consider 
the present case comes within that of Shaw 
vy. Lawless, where the question was, whe- 
the words @mouutéd to a trust or.only to 
advice. All the observations in that case 
apply to this! ‘It' is consistent with the 

wers of leasiug and selling with consent 
of the trustees, that. the. plaintiff should 
have an irrevocable right to be manager? 
If so, he would be a cestui Lt trust A 
respect of his per centage, and have\the 
sued *iyghie of interference: with the pro- 
perty as other cestui que trust... There 
were here many other objections than in 
Shaw v. Lawless. If the plaintiff should 
die or decline to act, he is not to appoint 
his successor, and this’ shows that the. ob- 
ject was not for his benefit,but for the good 
management of the estate. Another ob- 
jection was the want of certainty, as his 
services were only to be required when 
the trustees had occasion for them. (Jdité 
Pl. 127, 3d ed., and the cases there cited, 
note a.) 1f the plaintiff had an equity, the 
dissolution of the injunction would not be 
prejudicial to him, as he might then be 
enabled to raise a question which has been 
now prematurely attempted. 


Demurrer allowed. 








Dice-Chancellor’s Court. 


ee 


Before the Right Honorable Sir LAUNCELOT 
SHADWELL, Vice-Chancellor of England. 


Wess v. Grace—ez parte Es,BoroucH.— 
6th November, 1846. | 


PUBLIC POLICY-—PROVISO.IN RESTRAINT OF 
MARRIAGE, 


A maa, having several illegitimate children by a 
woman, madé a settlement upon her, whereby 
he coveuanted to pay her 401.'a year during her 
life, subject to a proviso, that if she should at any 
time thereafter, marry auy person whomsoever, 





then the anguity should be reduced to the yearly 
sun of 201. Held, that this clause reducing the 

* annuity was void, as being in restraint of a mar- 
riage. At moi 


By.an indenture, dated 1st May, 1802, 
made between Jahn Webb, (the testator 
in the pleadings named,) and Elizabeth 
Casile, (now Hlborough,) after reciting 
that Elizabeth Castle had two children 
by said John Webb, and that he had 
agreed to maintain the:two children, and 
to make some provision for said Elizabeth 
Castle; he, the said John Webb, did, for 
himself, his heirs, executors and adminis- 
trators, covenant with said Elizabeth Cas- 
tle, that‘he would pay, or cause to be paid, 
unto ‘said Elizabeth ‘Castle, for her life, 
subject to the proviso, thereinafter con- 
tained, an annuity or clear yearly sum of 
40/., payable quarterly. ‘The condition 
above referred to, was in the followin 

terms :—* That in case the said Elizabeth 
Castle should, at. any time thereafter, hap- 
pen to marry with any person or persons 
whomsoever,then from and immediately af- 
ter her marriage, the said annuity or yearly 
sum of 40/., should be and was thereby re- 
duced to the annuity or yearly sum of 20/. 
only.” Elizabeth Castle had nevér been 
married jup.to the date of said indenture ; 
but in the month of October, 1805, she in- 
termarried _ with Richard Elborough. 


Johan Webb, by his will, dated 31st July, 


1826, confirmed the said indenture in 


these words :—‘‘I do hereby ratify and 


confirm a certain indenture, made and ex- 
ecuted by me, bearing date on or about 
the lst May, 1802, between myself of the 
one part, and Elizabeth Elborough, then 
Elizabeth Castle, of the other part. John 
Webb died in March, 1828, having paid 
the annuity of 407. down to the date of 
the aRITIRERy but from the date of the 
marriage wh to his death, he only 
paid the annuity of 20/., and the ex- 
ecutors. of Webb continued to pay only 


‘the annuity of 20/. Elborough and _ his 


wife brought in a state of facts before 
the Master, to whom the above cause (an 
administration suit) was referred, alleging 
that there: was due in respect of the said 
annuity of 40/, from the date of their 
marriage down to the present time, the 
further annual sum of, 20/., submitting 
that the condition reducing the annuity 
from 40/. to 207. was void, being in re- 
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straint of marriage, and against public 
policy. The Master was of’ opinion, ahd 
found accordingly, that the condition was 
not contrary to public policy, and there- 
fore was not void; and disallowed the 
claim. Elborough and wife now excepted 
to the master’s finding. 


Bethell and Winstanley, in support of 
the exceptions, cited Low v. Peers,:2 Burr. 
2225, Hartly v. Rice, 10 East, 22, and 
Morely v. Rennoldson, 2 Hare, 570, and 
contended, that the clause diminishing the 
annuity from 402. to 20/., being solely in- 
troduced into the settlement in restraint 
of marriage was void, 


Stuart, George Lake Russell, and E. 
Montagu, contra, cited Scott v. Tyler, 2 


Dick. 722, and contended that this settle- |° 


ment should be construed as a gift of 402, 
a year until marriage, and of 20/, a year 
after marriage, and not in the light of a 
restraint against marriage ; that if the set- 
tlor had intended the clause to operate as 
a restriction against marriage, he would 
have made the annuity wholly to cease ; 
but that the circumstance of only redu- 
cing the annuity showed that the chief ob- 
ject of the settlement was to secure the 
lady maintenance until marriage. 


Vice-CHANceLtor.—My opinion is, 
that unless there were something in the 
late statute, touching the lapse of time, 
the case of the plaintiff must succeed. 
The case of Morely v. Rennoldson, before 
Wigram, V. C., was rightly decided ; in 
that case, the question upon the policy of 
the law did not arise. The ground of 
public policy’ that induced the court to 
hold restraints upon marriage void was, 
that it is the most beneficial thing for a 
state, that there should be a multiplicity 
of subjects; and on this ground, the courts 
have held all limitations in restriction of 


marriage’ objectionable ; but the case be- |' 


fore Wigram, V. C., was not of that na- 
ture, for the father, taking notice of the 
state of nervous debility of his daughter, 
only made provision against her falling 
into the snares of some designing person ; 
and it seems to me that such a restriction 
was right. In the case of widows, it is 
well known that the general rale is:re- 
laxed, and restrictions against marriage 





allowed, on this: ground, that..a husband 
has aninterest in the viduity, of his widow, 
for the benefit of his ,children; and it is 
perfeetly right that he should hold. out an 
inducement that she should, not marry 
aguin. Now, it appears to me that.in this 
indenture, it is impossible to discover, any 
motive for the introduction of this clause, 
except to induce the woman.not to marry, 
It is ‘stated that this gentleman had chil, 
dren by this lady, and being aware that 
she would in all probability marry, he 
offers this sort of inducement to her to re- 
main single, , My opinion. is, that the re; 
ducing the annuity in the event of mar- 
riage is bad, and that the Master’s finding 
must be overruled. 

Exception allowed. 





Russett vy. Nicnotas.— Michaelmas 
Term, 1846, 


MARRIAGE OF INFANT WARD—SETTLE- 
‘MENT. 


The court will direct a settlement on the applica- 
tion of the mother of an infant ward, who was 
married without a settlement, although the mo- 
ther may have consented to the marriage, and 
an assignment may huve been made by the ward 
and her husband, after the marriage, to a third 
party, 


In this case a petition was presented by 
the mother of an infant who was entitled, 
under her grandfather’s. will, to certain 
property on her attaining the age of 21, 
and who had married shortly after she had 
attained the age of 17, praying for the dis- 
charge of a stop order that had been ob- 
tained by a Mr. Arden, to whom the 
daughter and her husband had, after the 
martiage, assigned the daughter’s .instal- 
ment, and for a settlement. 


Stuart and Hallett, for the: petitioner. 


Toller, fur the respondents, contended, 
that as the interest of the daughter was 
only contingent; she could not have been 
made a, ward of chancery, and that as the 
mother .was only in the position of a 
stranger, she had no right to present.the 
petition. Besides which, she»had con- 
sented to the marriage. ~ 


Tue Vice-CHANCELLOR said, whether 
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the property of an infant were vested) or 
contingent, she might in either case be 
made ‘a ward of court, andthe court would 
take'care of her property. It appeared 
that the young lady married’ shortly after 
she attained the’ age of 17, end whether 
the’ mother had consented to the marriage 
or not, was immaterial: she had a perfect 
right to present a ‘petition for a gettle- 
merit, and ‘this’she had done. In1844, 
Mr. Arde by indenture; took a life imte- 
rest by assignment from this young lady, 
and in'that assignment, there was refer- 
ence to the’ proveédings in the cause, so 
that he might have ascertained the young 
lady’s position. He'théen obtained an or- 
der on a petition by himself, that no part 
of -the fund’should -be paid over without 
notice to him. This. was a more exten- 
sive order than he was entitled to, and 
must be discharged with. costs; and as 
there was nothing special in the case, 
there should also be the usual order for a 
reference to the master to ascertain Whe- 
ther a marriage had taken place, aud to 
approve of a proper settlement. 





In the Exchequer Chamber. 


Before the Right Honorable Sir NICHOLAS C. 
TINDAL, Lord Chief Justice of the Common 
Pleas, Baron ALDERSON, Mr. Justice COLT- 
MAN, Mr. Justice’ MAULE, Baron ROLFE, 
Mr. Justice CRESW ELL and Baron PLATT. 





Parrriveer v. Tue Governor anp Com- 
PANY or THE Bank or ENGLAND— 
15th. June, 1846. 


PLEADING—APPOINTMENT OF ATTORNEY—— 
USAGE AND CUSTOM. OF MERCHANTS, 


Case for non-payment of the dividend due upon 
stock standing’inthe name of the plaintiff in the 
books of the Bank of England. Plea, that plain- 
tiff, before the dividend became due, by deed 
poll, appointed W. his attorney, to receive and 
give receipts for all dividends due, or to become 
due for plaintiff’s stock. That W. acting under 
the power of attorney, required defendants to 
pay him the dividends, and that defeudauts, at 
his request, delivered to him, and he accepted 
from defendants, in payment of the dividend, a 
draft or order in writing of defendants, addressed 
to their cashiers, commonly called, “a dividend 
warrant,” whereby the cashiers were directed 


. torney, give defendants his receipt for , the divi- 
lends; and that, according to the custom of 

_ batikers and merchants in London, used for 
sixty yeurs, such dividend wiirrattts are‘ trate. 
ferable and: assignable by delivery: only and 
without jadorsement, and, the bona fide holder 
of every such dividend warrant, is’ entitled to 
receive payment, on demand, of the money ex- 
pressed in the dividend wartant. ‘That W. trast 
ferred the dividend warrant to L. & Co., Bankers 
i London, for valuable-conéideration\théasinov- 
ing from L, & Co. to W., which entitled L. & Co., 
by the said custom, to receive from defendants the 
sum mentioned in the warrant; and that L. & 
Co. demanded payment of the’ money mentioned 
in the dividend’ watrant, and required defend. 
ants to hold the same for their use, and benefit::— 
Held, after verdict, that the plea was bad: first, 
because the power of attorney did not authorize 
the attorney to receive paynient otherwise than 
in snoney, or in some usual manner; and it was 
not shown, either by the plewor by the statute, 
thut\payment by dividend warrants was an useal 
manner of payment, 

Secondiy, because the usage and custom of mer- 

_ chants stated in the’pléa, did not give aright of 
action to any pérson other that plaintiff, who 
miglit become possessed of the dividend warrant ; 
and therefore, the plea did uot show that defend. 
rye had become liable to.pay the dividend to I. 

0. 

Thirdly, because L. & Co: were not averred 
to be bona fide holders, aud therefore the plea 
did not bring: the case within,the terms of the 
usage as pleaded. ' 


Error from'the, Court of Queen’s Bench. 
In this case, the Court of Queen’s 
Bench had directed the verdict to. be en- 
tered for the defendants upon all the issues 
except that of not guilty, including the 
third-and fourth, which, were special pleas 
of justification. | The .substance of. the 
pleadings is stated in the judgment of the 


uponthe judgment of the Court of Queen’s 
Bench, the case was argued in Michael- 
mas vacation, 1845. 


Crompton, for the plaintiff jn error, (the 
plaintiff below.)—The, third and fourth 
pleas are bad, and therefore, the plaintiff 
in error is entitled to judgment zon. obstante 
veredicto. | Tindal, C, J.—1t is.as if there 
was a demurrer to the pleas : any objec- 
tion which could have been taken, upon 
general demurrer, and is not cured by the 
verdict, may be taken now,} First, the 
power of attorney set out in the pleas gave 
no power to Wakefield to receive, or the 
bank to pay, by a dividend warrant, which 





to pay to plaintiff the dividend in question ; and 
that W. did then, by vittae of the power of at- 


is not cash; a power of attorney to, re- 


court. A writ of error having been brought 
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ceive :money; or, tojact ascagent, does pot 

authorize the attorney of agent.to receive 
a negotiable instrument, but cash, only. 
A servant sent to receive! payment of mo- 
ney cannot take a cheque or,a negotiable 
instrument, (Second. question. m Wert 
v.,Evang, 2.Lord, Raym, 928,) , [He also! 
cited. Parke, B.,jin Sykes y.. Gules, 5 Mee. 
& W., 645. 652; Parke, J.,.in. Scott, v. 
Irving, 1 B. & Ad. 605, 614 ;, Story, an 
Agency; p. 76,,8. 98,}. A power of attor- 
ney is to be construed strictly; Bayley, 
J., in Atwood v.. Munnings, 7 B. & C.278, 
283 ; nor, can it;be, extended by general 
words; and there are no general words 
in this instrument... [ Tindal, C. J,—The 
pleas allege that the power, of attorney 
authorized, Wakefield to give, receipts for 
dividends, and that. by virtue thereof, he 
gave his receipt for the dividend,.to the 
defendants.] , The principal is not bound 
by the giving of a receipt, if payment is 
not made,,according to the authority. 
The: bank had, notice of the power of at- 
torney; in which, the word . dividends 
means “ dividends in cash.” The power 
of attorney cannotjbe enlarged. by parol 
evidence, .or ‘by. evidence .of usage. 
Hogg v. Snaith, 1. Taunt. 347, 349, 
citing. Hay. v. .Goldsmidé,,.M.. T, . 45 
Geo. 3. In Murray. v,.The East India 
Company, 5 B. & As 204. 211, the court 
held that the agent, under, power of at- 
torney to demarid and receive, by all. lawful 
ways and means whatsoever, all monies 
and debts, and to give safficient discharges, 
had no authority to indorse bills during the 
lifetime of his principal, and: therefore it 
was unnecessary to ¢unsider whether the 
death of the principal wouldi operate aga 
revocation of she: power attorney. 
The pleas do not state that the usual mode 
of paying ard receiving: dividends :is by 
giving dividend warrants. . [ Creseell, J.— 
The pleas state that, according to the us- 
age and custom of bankers. and merchants, 
the dividend warrant. is payable. on,de- 
mand.] “ Af agent witha general authe- 
rity is only bound; to ‘receive payment in 
such a. way as thereby to put it. in.his 
power completely to discharge .the.,duty 
he himself owes to his principal. If, there- 
fore, lic is baund to pay thé. whole ever 
to his principal, he:must receive it/in-cash 
from the debtor,”.| Alderson, B.,.in Barker 
v. Greenwood, 2 You... Ci 414, 4195: 


Z| not be held. 


_., Till the money is, paid, the. bank; is .re- 
sponsible. Suppose, the dividend. warrant 
Js. stolen, while, the, bearer,is going from 
ane counter to,another;, and, before, it had 
‘been presented for cash, the bank could 
have paid the dividend. 
Tindal, C.J;i—Here the agent, duly, au- 
thorized,,has given.a receipt.|__The divi- 
dend, warrant authorizes any, persou, to 
get the, money. by virtue of, the receipt, at 
the, bottom, of at ,,,Secondly, the instru 
-Ment, cannot be negotiable, by the custom 
of merchants, without words of negotia- 
bility, ‘as. bearer,”’, ov,“ assigns.” . The 
custom alleged would have the. effect af 
inserting, in the. instrument the words “or 
order,” In Leuckhart.v. Cooper, 3 Scott, 
521, 3.Bing,,N,,C; 99, it was held, that 
usage in cpntravention. of a rule of: law 
could, not be admitted. . In “Stewart .v. 
dlberdein, 4 Mee, & W. 211, the court; did 
not, decide that usage'could, prevail to vary 
@ weittem Mstrument, [He. also cited 
Bartlett, -v. »Pentland,,.10) B. &-C.'\760. 
Russell.y,. Bangley, 4B. & A. 395, 398,] 
The only exeeption te the rule is a, bill-uf 
lading, the,indersement of which;for value, 
‘dees. pot. pass the contract and, does net 
give aright,to,sue for the non-delivery of 
the goods, In, Wookey ‘v, Pole, 4. B. & 
Ald; 1, there, was a, difference of opinion 
among the judges as.to exchequer, bills. 
[ Tindal, ©..5., xeferred: ty the, case of 
Lang v. Smith, Bing: 292, and the cases 
collected in the notes to Abiller v. Race, 1 
Smith’s Leading ,Cases, 259, . Maula, J. 
—Foreign bonds have been pleaded as 
negotiable ; but an instrument caunot. be 
made hegotiable. merely by introducing a 
word, such, as. ‘bearer.”| .“ Anjinstry- 
ment is called negotiable when the degal 
right to: the, property secured by. it passes 
by its delivery.”.:, 1 Smith’s. Lead. Cas. 
259, n.5. Glyn v.. Baker, 13 Bast; 509; 
Gorgier y. Meiville, 3 B..& C. 45; Rem. 
teria v. Peding, 1M, &M.511.. (Maule, 
J—When goods are shipped, the, ind 
vidual. goods are the subjectof sale; and 
the: présence of the goods is not necessary 
to the sale... A billof exchange is .a pro- 
mis6 to pay, but, net in any ‘particular 
pieces of ;money,],.. The bill of lading 
prevents the right of the vendor. from re- 
atteching; it does not pass the property. 
This warrant jis not in the nature of. an 





irrevocable. authority from Wakefield’ tc 
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the Messrs, ‘Ladbroke. [Mavle,’ J— 
Suppose # person makes an irrevocable 
transfer‘on an instrument not negotiable, 
and theti sues his debtor ; cannot’ the deb- 
tor allege the transfer as a'defence? ‘The 

leas do not set up the ight of Messrs. 
Ladbroke to sue'at law, but only to’ de- 
mand payment: but still, do they not show 
a defence to this action? They may, per- 
haps, be’ considered 8 saying, “ you, the 
plaintiff, have givew an irrevocable autho- 
rity to another person to recéivé the divi- 
dends, ard we are bound to pay him.”| 
This warrant is not an irrevocable autho- 
thority from Wakefield ‘to Messrs. Lad- 
broke, but only ‘an authority arising out 
of the alleged negotiability of the instra- 
ment; and the bank have not become lia- 
ble to’ pay the dividends té' ‘Messrs. Lad- 
broke: Wain v. Bailey} 10 Adol; & EN. 
616; Hodgson v. Anderson, 3 By &. C. 
842. The court will look ‘at the’ équita- 
ble ‘rights of the patties. Litéledale, J., 
in Tucker v. Tucker, 4 B. & Adol. 745, 
751. [ Alderson; B.—It would rather seem 
that the case put by my brother Maule is 
a case for an injunétion.'' Suppose a 

arty’ suing for his cestai que trust’? 
Maile, J.—That would ‘be 'replied.}) A 
local customsuch as that which 1s' pleaded, 
cannot affect’ the law merchant. Lord 
Mansfield, in Edie v. The East ¥ndia 
Company, 1 W. Bl. 295, 297; Gorgier v. 
Meiville, 3 B. & C45; ‘Tindal, C.J. in 
Plimley v. Westley, 2 Bing. N.C. 249, 
251. Farther, the plaintiff is not con- 
nected ‘with, and cannot be ‘affected by, a 
custom of merchants and bankers in Lon- 
don. In Stewart v. Aberdein, 4° Mee. & 
‘W. 211, the plea averred that the par- 
ties had ‘notice of the custom, and assented 
to the act done in’ pursuance of it, so that 
they contracted on the footing of ‘it. 
Thirdly, the usage ought to ‘have’ been, 
that a bona fide holder, and for valae, was 
entitled to payment; and’ further, when 
the defendants seek’ to bring ‘themselves 
within the usuage, it is not stated that 
Messrs. Ladbroke were bona fide holders. 
There must be either title from the-maker, 
or bona fides and ‘value, where a' bill of 
exchange would otherwise be tainted by 
fraud, so asto be equivalent to a saleof 
goods “and chattels in market overt. 
Goodman v. Harvey, 4 Adol. ¥. Ell. 870 ; 
Foster v. Pearson, 1 C. M. & Ri:8495 5 





‘Tyrw. 255, 262. This’! customis ‘not re- 
strained by guards, which’ the law requires; 
according to the custom as alleged a bona 
fide gift or pledge of the warrant would 
do: [ Tiadal, C. J—Perhaps even a find- 
ing.|’ As‘ between the plaintiff and the 
defendants, Wakefield’s conduct’ may 
have been fraudulent. Fourthly, the cus- 
tom is pleaded for a particular district, 
and as having existed only for a limited 
time. ‘Every fact stated inthe plea may 
have occurred at Neweastle and that is 
material, because the argument. on the 
other side must be that the parties con- 
tracted with reference to the custom. 
[ Maule, J—Another objection to the pleas 
is, that the usage is not alleged to be'in 
existence at the time of the payment: the 
usage as alleged would be proved by a 
custom which had sprung up ‘into exist- 
ence since. This objection is not cured 
by verdict. The House of Lords’ has 
held, that a statement of time under a 
videlicit is not material in a special ver- 
dict. The transfer is alleged to be accord- 
ing to custom, but the word “ according” 
is reciprocal ;' it is not an implicit allega- 
tion.}' The plea amounts'to no more than 
that the parties were affecting to act un- 
der the custom; a virtule cujus or pratextu 
cvjus, is not traversable. Kverard v. Pat- — 
erson, in error, 6 Taunt. 625. The pleas 
do not aver that the bankers in London 
may perform these acts elsewhere than in 
London, and they would have been proved 
if the evidence had been, that the dividend 
warrant wasdelivered at Stamford. | Cres- 
well, J—These warrants may pass from 
hand to hand elsewhere than in London. 
Tindal, C: J-—We must ‘take notice that 
the Bank of England isin London: I sup- 
pose that there are‘many acts of Parlia- 
ment which state that fact.] The deliv- 
ery from Wakefield to Messrs. Ladbroke 
ought to be stated’ to have been in Lon- 
don; a delivery under the custom may 
have been out of London. { Creswell, Ji— 
Substitute “market overt” for London, 
thén the pleas ought to have shown that 
the transaction was within the ambit of 
the market overt.} 


Sir F. Kelly, (Solicitor General,) con- 
tra.—As to the declaration : this is an ac- 
tion on the‘¢ase for a breagh of duty, not 
assumpeit for money-had and received, or 
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ona promise to pay money; where noth: 
ing in wr cathe be rolehivavenehl be 
an answer. ‘The question is, whether the 
cashier of the’ Bank of England was 
bound to pay these dividends under the 
circumstances, one of which is, that the 
plaintiff authovized’ an attorney to receive 
the dividend warrant; and whether the 
plaintiff, without producing the’ dividend 
warrant, could demand payment from the 
cashier. The manner in which the bank 
is to pay the dividends on the national 
debt, is regutated and prescribed by acts 
of Parliament: 5 Geo, 4, .¢.:11, s. 115 the 
bank is bound to employ a cashier, who re- 
ceives from the! longlibqeee the money re- 
quired for payment of the dividends, and it 
ishisdutyte paythem. Thecashierissuper- 
intended by the Accountant General, who, 
by! sect. 12, inspects and examines the 
vouchers of thé cashier in respect of the 
payment of dividends. Dividend war- 
rants are recognized by several acts of 
Parliament ;° and’ the proper, if not> the 
only mode in which the bank can pay the 
dividends, is by delivering dividend war- 
rants to the'stockholder : they are exempt 
from stamp ‘dutyi:' By stat. 33 Geo. 3, ¢. 
30, and sect. 2 of stat. 45 Geo. 3, c. 89, it 
is made a.felony:to forge them; and:by 
sect. 9 of stat.:11 Geo. 4 &1 Will. 4, ¢. 
66 ; it is a: misdetheanor to. make them 
out for a greater or less amount than'the 
stockholder is ‘entitled to receive... The 
dividends are to be paid upon the’ delivery 
of the voucher; this, therefore, cannot be 
dealt with as anordinary case. |: The 12th 
section of stat, 5 Geo. 4, c..11, cannot be 
complied with, if this aetion succeeds, af- 
ter the delivery of the dividend! warrant 
to the party authorized to receive the di- 
vidend: [Creswell, J—-We cannot take 
notice of the recéipt atthe foot of the war- 
rant, if itis not prescribed by act of Par- 


—jiament: it: ig not set out on the record. 


Tindal, J.—Suppose a receipt is: not 
given, could the party go'a second time 
and ‘demand»payment? | Suppose the 
warrant hadibeen delivered to Partridge 
himself, could:;he demand payment with- 
out; producing the warrant’? » Alderson, 
B.—Or suppose ‘he could prove that he 
had lost it, or that it was destroyed.| He 
could not have received payment in either 
of those cases, except by indulgence of 
the bank, or bysthie interference of a court 





of equity. [ Tindal,0.J.—Yousay thatthe 
duty is improperly’ alleged in the declara- 
tion:}' Enough appears upon the face of 
the plea, when taken in connexion ‘with 
the declaration, to justify the defendants 
in net!paying' The declaration states’a 
general'breach of duty; it was incumbent, 
therefore, Se te to set out 
that part of the duty ‘had been performed, 
and 'that'the remaining part did not arise. 
[ Maule, J—Theve is no allegation in the 
plea, that the plaintiff refused to produce 
the’ dividend warrant, ‘though it is stated 
that Messrs. Ladbroke had it.] (It isnot 
necessary! thatthe plea’ should exclude 
the supposition of every particular fact : 
the declaration:is bad for not stating that 
the plaintiff produced the dividend war- 
rant. {Maule, J++The declaration al- 
leges that the defendants ‘refused . to :pay 
in any mamer,] » ‘The actions not simp] 
for non-payment of money : the plainti 
was bound to show that /he was entitled 
to receiveythe dividend. [Maule, Jia+ 
Have the bank power to pay ‘in ‘cash, if 
they choose ?, If the stockholder may not 
refuse to receive cash, they ‘have such 
power.] The payment by dividend war- . 
rants is a mode of payment recognized 
by statute, the bank have no power to 
compel the party.to receive payment upon 
the Scheschaamenes at the ea oudabe 
plaintiff: must be taken to know the law 
whenhe gave the» power of attorney to 
Wakefield. If ‘the party leaves the mo+ 
ney in the batik, he makes: the) bank: his 
banker for that purpose; and, therefore; 
the bank became Wakefield’s bankers in 
this transaction. « That closes the transac- 
tion as-between:' the bank and the'stock- 
holder. | The:warrent is binding upon the 
bank ; if they:refused to pay wpon it, they 
would be liableto be sued.) | 

As to! the’ pleas: first, looking to the 
practice as sanctioned by acts of: Par: 
liament, each of the pleas in effect amounts 
ton plea of payrnent; and then ail that 
relates to the custom may be thrown over- 
board, Nw motion was made in the court 
below for judgment non obstante veredicto, 
and there was no demurrer: ‘Suppose the 
plaintiff himself had demanded: payment 
of the dividend, ‘and. chose. to leave the 
money in the bank asthe safest place:of 
deposit, and in the: mean time give ‘his rée- 
ceipt. [Maule,J..-The grievance stated 
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ja the declaration. ia, that the\plaintiff has 
not been-paidi dtvalli|s If theneis a duty:in 
the-hank, at the election of thestoek holder 
to pay. in money, it .cannnot, eee 
quest, | Creswell, Ln--The: plaintiff claims 
as-upon a.nefusal to pay himeelf; the der 
fendunts, show a power of attotneyoand 
an) inception of} payment, but ds the 
power. of attorney still isubsisting:?] 1: A 
power of attorney: may. be :rewakeds; 
but the vevocition: would: tet imyalidate 
what has. been’ lawfully done under it; 
it. does, not, \hdwewaer, appear, that, this 
power of attdrnéy, ‘ever hus. beén re+ 
voked. [The bank may. insist that Wake- 
field: was; clothed with power'to: receive 
thé dividend, and. tliat. ‘the plaintiff must 
himself in.\the same. situation as 
akefield was inj iwith respeét. to them. 

[| Maule, J-nThe- plaintiff might, perhaps, 
authorize: the bank to/ refuse payment to 
Wakefield:] . But. he} contends, that it 
should be: treated as if it had never been 
grauted... Secondly,,if there, is nothing 
upon the: face, of: the: instrument which 
excludes: negotiability,. it may be nego 
tiable by ‘the custom of, merchants; 1t is 
. not necessary that certain words should be 
introduced into it. . Ini the ease of bills:ef 
exchange, as seoni a6: A. gives anjorder, 
there is.anend of inegotiability, ifthe 
terms of the instrument) only are lacked 
at ;| but according to the \custem ‘of mer- 
chants; the order he gives is: to: pay the 
holder.: {Oresvoel?, J.+That being’ the 
meaning’ of the order, it isthe meaning:of 
the person who givesit. Muule, J++There 
being no restrictive words, thé meaning 
of the drawer is, ‘Ihave nothing more to 
do with. it, pay it as 1. S, orders.”} :On 
grounds of public policy, after a verdict 
affirming the custom, these instruments 
should be held. negotiable. |The negotia- 
bility: of bila lof lading:is. founded wpon 
custorm, ‘Exchequer bills are of modern 
creation. In Lang v.Smyth,7 Bing. 284, 
the jury found : that: Meapolitan bonds 
were net negotishles aad Tindnl, C. J. 
p. 291, said, “The first. question’ was, 
whether the instrument in dispute had ac- 
quired,:from the course of dealing pur- 
sued in the! city, the character of bank- 
notes, bills of exchange,dividend warrants, 
exchequer bills or other instruments which 
form part of the currency of this country.” 
Philly, mmntentiis instruments are to be 





construed according to mercantile: usage. 
Wigglesworth. Dallison, 1: Doug. 201:; 
1Smuith’s: Lead. Cas.:299,; ‘and note, Id. 
305 ; Smeth'¥. Wilson, 3 Bs: & Adol. 728.* 
[| Tkndal,,C.. d.+-The-common instance is 
thie ewt, which) is 112::Jbs.|. Usage-has 
gone further:than dding térms ; it 
has been allowed to:contradict the terms 


of a. written: instrument. [Creseell; J+ 


in: Smith. vi Wilson, the contract about 
the rabbits would have the sathe meaning 
throughoutthe kiugdom.]}', Ifthese instru. 
ments are negotiable, they would have the 
meaning assigned to them by: custom élse- 
where than in London. « { Oreswell, Ji. 
The pleas do not allege that the custom 
affixes that meaning to them elsewhere, 
Alderson, B.—if the mstrument is to be 
understood every where as payable to the 
bearer in London, and to the payee else: 
where than in London ; the plea must 
show a delivery in London.}! Fourthly, 
it is sufficient that ithe pleas allege’ re: 
specting the customs, that it applied. to 
bona fide holders, whether for value or 
not, is. immaterial, When a bank+note 
or exchequer bill:is delivered: to a person, 
he becomes the proprietor of it; and: this 
instrument is ‘to ‘be. considered upoh the 
sarhe fuoting. - If. the property in it does 
not pass urdeér certain circumstances, as 
in the case of fraud, that is a new term 
which it is not necessary to negative. If 
it was .not received, bona:fide, it. is imma. 
terial whether the value was given or not:: 
the being a holder for value is not an in- 
tegtal part of the eustom: {Maule, 5. 
The plea ¢ontains ani allegation thatithe 
bona fide holder is entitled to: receive pay- 
ment; theugh possibly the custom might 
be good without it. Alderson, B.—If the 


bona fides: is struck oat, the eustom: be- 


comes larger than that alleged in the plea, 
and we do not know that it would have 
been found by the jury. Oreswell; J+ 
Suppose the case of such -a wartant, pay- 
able to the party or order; then, by 4 
it is transferable. You eqntend that this 
custom only goes te supply-the words “or 
otder.”"| The custom alleged is, in effect, 
that this instrament is of the same natare 
and, chavacter ‘asia bank-note, in that it 
miay be . transferred | by indorsement in 





# Sea Spicer v. Qooper, 1iQy B. Rep. 424, > 
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blank, andthe bona ‘fide holder of ‘it is: env 
titled to receive payment of the money: 
expressed ‘in it, Maule, J —~The. being’ 
entitled to receive the money, is not the 
same:thing as ‘being’ entitled to sue upon’ 
the instrument in his 6wn name:|' Pifthly, 
it sufficiently appears that the custim was: 
in existence at'the time: if the:statement 
as to'sixty years is not ‘@ substantive aver- 
ment, it would be supplied'by:the allega+ 
tion, *t after. Wakefield: ‘had ¢o ‘received: 
the warrant.” That dllegation «is alsovaw 
answer to several other objections, The 
jury could not have found! that the mstru- 
meit was transferred according to the cuss! 
tom, and’ that Messrs. Ladbroke! gave'va- 

luable consideration for! atid: were lawful 
holders of ‘it, unless it had éxisted ‘atthe! 
time, 'Sixthly, the transaction:sufficiently 
appears to'have' been in Iaondon :acts: of ’ 
Parliament’ state’the Bauk of Exgland:to’ 
be in London, and direct'the' payment of’ 
the’ dividends ‘there ;'Messvs. | Ladbroke; 
are stated to'be bankers 'im London, aud 

the commencement of ‘the transaetion:is 
stated to have ' been there.) Seventlily, if 

there were fraud or mala fides, it) should; 
have ‘been replied. 


Crompton, in reply —The declaration 
could not have been ‘for not: delivering a 
dividend warrant, because the bank were | 
not'bound so todo. The acts of Parlia-' 
ment’ direct ' that the ‘bank shall pay the, 
dividends aecording to those ‘acts ; the 
giving tae dividend warrant, is only a step 
towards payment of ‘the dividend. The 
cashier of the bank is riot appointed by} 
government. The non-productionof the di: | 
vidend warrant ought to-have been alleged: 
by the defendants. If the pleas had.alleged’ 
that the plaintiff did not produce: the dwi- 
dend ‘ warrants, ‘the: plarntiff might have’ 
traversed that, and replied that the bank 
had them. ‘The voucher may) be inthe 
hands of the bank, andthe defendants 
ought’ to’ have negatived that. «{ Maade,: J. 
—The pleas state that Messts. Ladbroke 
required the defendants to: hold the money: 
fori them ; they’ do~ not sdy' that the bank) 
agreeil to do'so.' ‘Tindal, C. Ji— We: must 
see ‘that there is nothing: im/the pleas 
which will support the verdict.}: The! fair, 
quostion on the ‘pleas is, whether the'de- 
fendants ave ‘lable ‘to pay Messrs. Lad~ 
broke. - They‘ ave’ not intended to; be 


plea ded ‘as ‘pleas: ofi payment; they :con- 
clude, “ whebefore: Gensuiadontin id.re- 
‘fuse toipay te plaintiff the:dividend;as)in, 
ithe declaration mentioned,’’-{ Maule,.J\— 
Not tas requestéd inthe det laration 2’ ie 
‘is consistent with:the ipleas.that the de-' 
‘fentiantsi have alveady paid ithe plaintiff; 
or ihis attotney.).'Thé spleas:say, “ whilst! 
‘the money received by the defendants for; 
payment-of the said diyideud remained :in) 
their:hands.” - The factsistated,,amount to. 
‘ainevocation of the power ofjatiotney; and’ 
the defendants admit:that they didinot pay. 
the dividend :toithe plaintifi. Whenever- 
the ‘principal himself jinterpoges, the.au-) 
thority af the agent:ceases.,),[Tindal, :C.. 
Ji-lifihe comesiintime. Creswell, J+ 
Afver'whathas been donesunder the power) 
of attorney, could ithe :plajatiff prevent: 
Messrs, Ladbroke fram receiving the;me-: 
ney upon the: ‘dividend: warrant 4). He: 
could, :if: thejn title! was mat; good, Story: 
on Agency, p.'430,8.475.;-The property 
in the divideuds hus mot passed out-of: the) 

laintiff, so as to justify the bank iwa¢fus-} 
Ingto pay: them to him,,, The, :pleas’ 
ought to jhave|shown),how the bunk |.is, 
bound ;to pay them to,a,party,,.who,dogs, 


| not claim title fromthe plaintiff. .A custom, 


that ansimstriment should jhave, pne legal, 

meaning! arid effect: in one, place,’ and 

another legal. meaning: |. and, effect. in’ 

another, 48 impdssible..and) repugnanti: 

Hutton, Warren, |1 Mee, & ..W,.) 466, 

cited ind Smith's Lead..Cas. p..306.| ... 
I hope) etyiey Cu atlay ondt, 


-Tinpan, 1. ww: now , delivered .) the 
judgment of the ¢ourt.—This,is,an aetion 
on|the ease, by a: person-in, whose; name 
certain sums of'stock were,standing in the 
books. of the Governor, and Company .of ; 
the: Bank | of Hugland, for non-payment; 
of the dividends,.due.,upon, that ,. stock), 
The. declaration, in the two first, counts 
sufficiently shows | the right, of the plains; 
tiff to recover |payment, and,,the duty)of. 
the defendants. to .pay dividends .on., the 
two: /sumns . ef stoek.to which thase,counts 
respectively relate, vand \their breach, of 
that duty. ;The third, count, is; in.trover, 
for; dividend,, werrants..;)., The defends, 
ants pleaded, first, not, guilty 10. the whole, 
declaration ;, secondly, tothe third; count, 
that the plaintiff was nat, possessed, of the 
‘werent; and thirdly and fourthly,,spe- 
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cial pleas of justifieation: to the first and 
second counts not) substantially differing, 
except in so far as they apply to the first 
and'.second. counts of the declaration re- 
spectively... The plaintiff) joined issue on 
the first and second pleas, and replied to 
the 'thitd and fourth, after admitting the 
letter of attorney'to Wakefield & Co., that 
the defendants committed the grievances 
of their own wrong, absque residua cause ; 


on which replication, issues Were joined. 
The jury'found a verdict for the plaintiff: 


on the plea of the general issue, and as- 
sessed damages on. the first and. second 


counts; anda verdict: for the defendants: 


on the replicationsto the two special pleas. 
The case came on beforethe court of 
Queen’s Bench upon a «motion to deter- 
mine whether; upon ‘the facts, proved at 


the trial, the verdict should be entered for’ 


the plaintiff: or the defendants upon the 
third and fourth special pleas, when. that 
court directed such verdict to, be entered 
for the defendants, and gave judgment 
for them. : ni as 
The case now comes before us upon a 
claim‘by the plaintiff to have judgment 
entered non obstante veredicto; and the 
question raised by the writ of error is, 
whether the third and fourth pleas give 
a sufficient answer to the declaration. 
Each of those pleas, in effect, states, that 
the plaintiff, before the dividends became 
due, bya certain deéd-poll, appointed: 
one Francis Wakefield, his! attorney, to 
receive and give receipts for all dividends 
due, or to become due, for the plaintiff’s 
stock, and’'to do all lawful aéts for effect- 
ing the premises ; that Wakefield, acting 
under the power of attorney, required the 
defendants to pay him the dividend, and 
that the defendants, at his request, de- 
livered to him, and he accepted from the 
defendants, in payment of the dividend, a 
certain draft or order in writing, of them, 
the said defendants, addressed to their 
cashiets, commonly called a“ dividend’ 
warrant,” whereby the cashiers were di- 
récted’to pay to the plaintiff the dividend 
in question ; and that the said Wakefield 
did then, by virtue of the power of attor- 
ney, give the defendants his réceipt for the 
said dividend. The plea then states, that 
according to the usage and ‘custom of 
bankers and merchants, used’ and’ ap- 
proved i London for divers, to wit, sixty 








years now last past, all such dividend war- 
rants are, by the said usage and custom, 
transferable and assignable by delivery 
only, and without indorsement; and that 
the bona fide holder of every such dividend 
warrant has been all the time aforesaid, 
and still) is, according to.such usage and 
custom, entitled to receive payment on 
demand of the money expressed. in. the 
dividend warrant. The plea then alleges, 
that Wakefield transferred the dividend 
warrant to Messrs. Ladbroke & Co., then. 
cartying on the business of bankers in 
London, for valuable consideration then 
moving from. Messrs. Ladbroke & Co, 
to the said Wekefield, by means whereof, 
and.according to the said usage and, cus- 
tom, Messrs. Ladbroke & Co. ‘became en- 
titled to receive from the defendants the 
sum mentioned in, the warrant, and that 
Messrs. Ladbroke & Co,, whilst. they ‘ 
were the lawful holders thereof, demanded 
payment of the money mentioned in the 
dividend’ warrant, and required the de- 
fendants to hold the same for their use and. 
benefit; wherefore the defendants refused 
payment, as in the declaration mentioned, 

The substance of the defence intended 
to be set up by these pleas is, that the de- 
fendants, having, under the authority of 
the plaintiff, delivered a dividend warrant 
to Wakefield, have .beconie liable to pay 
the dividends to Ladbroke & Co., and, 
consequently are not bound to pay them 
to the plaintiff; and if the pleas showed 
that the. defendants had incurred such a 
liability, they would amount to an answer 
to.the counts of the declaration to which 
they were pleaded, But we are of opi- 
nion that the pleas. do not show any such 
liability. 

The main grounds on which it was con- 
tended that the pleas were deficient were, 
that the power of attorney, beinf to re- 
ceive payment, did not. authorize the at- 
torney to receive payment otherwise than 
in money, or in;some usual] manner; and 
as the pleas. do not show that payment by 
dividend warrants was an usual manner 
of payment, and the statutes which re- 
cognize the making of dividend warrants, 
do not show that such payment is the only 
or the usual mode of paying dividends, 
or that it is an usual mode of making 
payments generally, it appears to us that 
the plea is deficient in this respect, 
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But a more important and substantial 
objection to the pleas is, that they'do not 
show that the’ defendants have ‘incurred 
any-liability to pay Messrs. Ladbroke & 
Co., or any other person than the plaintiff. 
The instrument by which the allegéd pay- 
ments were made, are described as drafts 
ot orders whereby the defendants’ cashiers 
were directed to pay the money to the 
plaintiff. It is clear that such an irstra- 
meut will not, by the general law, give 
any right of action to any person, other 
than the plaintiff, who might becomnie ‘pos- 
sessed of it; and it was not contended, 
in the atgument at the bar, that,such right 
of action existed by the general law ; but 
it was insisted that the usage and custom 
of merchants and ‘bankers stated in the 
pleas, gave such a right of action and im- 


- posed on the defendants the liability ‘to 


pay the dividends to Messrs. Ladbroke & 
Co. But we are of opinion that the usage 
and custom stated, has! no such ope- 
ration. 

It is: not necessary to inquire what the 
effect of yeneral immemoria! custom in a 
patticular place might be, as this usage is 
not so pleaded, butis desctited as anusage 
and custom of bankers and merchants, 
used and approved of for divers, to wit, 
sixty years, according to’ which dividend 
warrants pass by delivery, without’ in-, 
dorsement, and the bona fide ‘holder’ 
thereof is entitled to receive the ‘amount 
from the defendants, which is rather a prac- 
tice of trade than a custom properly so 
called; and such a practice cannot alter 
the law, by which such an instrument 
does not confer any right of action to an 
assignee. See Glyn v. Baker, 13 East, 
509, and also Smith's Leading Cases, vol. 
1, p. 259, in which the law on this subject 
appears to us to be correctly stated. 

It by no means follows from this opi+ 
nion that mercantile usage, or the practice 
of particular trades or places, is inope- 
rative. Such usage and practice may 
have and often have, an important opera- 
tion between parties who contract with 
the knowledge of ‘its existence and with 
reference to it. See the case of Stewart 
vy. Aberdeen, 4’ Mee. & W. 241, and that 
of Bartlett v. Pentland, 10 B. & C.'760, 
in the first of which, a practice of brokers 
and underwriters to settle losses by set-off 
on account was held: binding ona princi- 





pal, who knew ofsand ‘acquiésced in the 
practice; and in the second of which, a 
similar practice was held:not,to be bind- 
ing on a principal, who was ‘not: shown/to 
be cognizant of and to have assented to 
ity it a LAV RVOR 
As the pleas appear to us to’ be sub- 
stantially defective in the essential :parti- 
cular of not showing the defendants to 
have incurred any liability to Messrs, 
Ladbroke & Co., it is not of much import- 
ance to consider: the minor ‘objections 
that were ‘taken on the argument. ‘It 
seems, howeyer, to us, that, even suppos- 
ing the usage stated to, be binding, and to 
have the effect of making the defendants 
liable to pay assignees of dividend war- 
rants, who come within its terms,’ as 
pleaded, the pleas are defective, in) not 
showing that the case in question comes 
within the usage: That usage is described 
as entitling the bona fide holder to pay- 
ment, but ‘Messrs. Ladbroke & Co, are 
not averred to be bora fide holders. The 
transfer to them by Wakefield is, indeed, 
stated to be for valuable considerations 
moving from them to him; but a holder 
for valuable considerations is not neces- 
sarily a bona fide holder; and the state- 
ment’ that the demand by Messrs. Lad- 
broke & Co. was made whilst they were 
lawful holders; must.:\be understood . to 
mean, that it was made whilst they were 
holders in the manner before described, 
and not to supply the want of averment 
of their being bona fide holders. It is 
therefgre, quite consistent with the pleas, 
that’ Messrs. Ladbroke: & Co., were not 
bona fide holders, and that the dividend 
watrants are not outstanding, but ‘in the 
hands of the defendants themselves, who 
may consequently be in no danger of being 
called upon by any future holder, even if a 
bona fide holder could compel payment. 
For these reasons; therefore, :we are of 
opinion that the judgment given for the 
defendants below, so far as relates to the 
first and second courts, must be teversed, 
and judgment be given, that the plaintiff 
recover the damages found on those counts 
non obstante veredicto; but that the said 
judgment, so far as relates:to the last 
count: of the declaration, must. be- af- 
firmed. is Had 
Judgment reversed: as to the first: and 
second counts; affirmed -us.to the last count, 
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Ja:the Queen's Bench:--Newton aad another vy. Belcher, &e. 





in ‘the Qaeen's Benth.’ 


Bees ths iste eubiiaeknes Piieitias Lod sliani 
MieNy €isetU aston, aud the rest of the Judges 
Hewme AND ANOTHER vy. BELCHER. 
‘Sand vo Parmer: Same v. Lappiarp.— 


- UNov. 16th, 4846. 
| CONSOLIDATION OF SUITS. 


Several actions were. brought by the same plaintiff 
jon the same contract, against the members of a 
railway company. judge's order was obtained 
for staying proceedings in all but’ one, unless 
plaintiff would ¢lect on which of them’ he would 
proceed: ‘I'he coprt rescinded the, order. 


Roue calling upon the defendants to show 
cause why an order made by Pollock, C. 

B., should not: be. amended, by: making 
the! stay of proceedings thereby ordered. 
conditional, on the submission of ‘the de- 
fendants Palmer: & Liddiard, ito be bound 
anil concluded in the actions brought 
qgainat.them by the’fate of such verdict 
as shall be found in the action against the 
first‘named defendant, and on their under- 
taking, if the verdict shall. be given’ in the 
action against the’ first named defendant 
i favor of the plaintifiz, to. the satisfac-, 
tion,of the judge before whom the said 
cause shall be tried, that no writ..of error 
shall, be brought upon the judgment -to; 
be entered upon the said verdict, nor any! 
bill in equity :filed to be relieved against 
suchiverdict} or why the above mentioned 
order should not|be! rescinded. The affi- 


davit, upon which.Pollock, C. B., made the: 


order for staying proceedings in the two 
last «mentioned .actions stated, that. the 
above mentioned actions were all brought 
for;the recovery of::the sum of 4288/. 63, 
4d,, the amount of the plaintiff’s alleged 
demand against the Oxford and Salisbury |: 
‘Direet Railway Company; and that the 
said several ‘actions, together with an ac- 
tion, against) Thomas “Harrison, were 
brought, for one and the same demand, to 
which the several, defendants in sueh ac- 
tions were jointly liable, if atall; and that 
the supposed; contracts, om which the. said 
actions’ were, respectively brought, aud 
whichiwere the same ‘identical contracts 
in each and all of the said actionsj,were 
contracts with whichiit is soughtte- charge 
the: several defendants as respectively .be- 





‘| ing, or -being supposed, to: be, members of 


||\the said vailway:company ; .and that they, 


are jointly liable, if at all, ope with. another, 
uponisuch supposed ‘contracts, which are 


| jointiand not several contracts, The par- 


ticulars of demand, in the ,three,actions 
were the ‘same, ‘The chief, Baron said,. 
that, if the identity of the cause of action 
wére not, denied, he should make the UP 


| der, unless the plaintiff would elect in 
\| which of the,three actions he would pro-. 


ceed., The election was. declined, andthe 
order. made accordingly. 


Montagu, Chambers and,, Bramwell, 
showed, cause.—-Where separate actions 
ave. bronght.for a debt ,alleged to be.due 
from, several defendants jointly upon, the 
sameée,gause of action, the court, will stay 
the proceetlings in all but one, Carney, 
Legh, 6 B.& C..124; Everett v. Youells, 
3,.B..&.Adol, 849:; Diiles.v. The Inhabit- 
ants. of ‘Bristol; 1d, 945,, In the .case of 
policies of insurance, the underwriters are 
liable severally, and, therefore, actions 
against each are necessary. Here the 
three actions ,ave for the same thing, 
[Goleridge, J.—-Ouly upon the assump- 
tion that the demand is joint aud not seve- 
ral.) . There|jis no separate. cause of ac; 
tion... If one, action. will, answer the pur- 
pose of the. plaintiff according ,to-his own 
affidavit, the court will: not allow, more, 
The eourts|have said that there shall,not 
be congurrent actions upon the same bill 
of exehange.....[ Wightman, J.—Here 
the plainti may sue each separately, if 
the others do not plead in, abatement. 
Coleridge, J.-There might’ be censider- 
able hardship in com, elling the plaintiff 
to join. all the defendants-in. ove, action, 
because, if he failed in establishing the 
liability of one; the action would fajl.| _ If 
-he failed; in one action, on the ground jof 
the non-liability of,a particular defendant, 


be might sue any other. If the plaintiff 


suceeeded in one, of the actions, the court 
would, stay proceedings in the others. 
There-is no reason,for iuterfering at,a la- 
ter stage of the proceedings which does 


not exist at this stage; two out of the three 
actions cannot come. to au effective result, 


A judgment recoveredagainst one of two 
joint debtors,,is a bar to an action against 
the other... King v, Hoare, 13 Mee. & W 
495. [ Wightman, J.—If the several de. 
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fendants are not liable, they may defend 
themselves: ifthey are, they ought to pay.] 
The. order is,only to, stay the proceedings 
in the two actions till one.is determined: 
The effect: of sect. 8 of stat. 3 & 4 Will, 
4,¢. 42, which enacts that no plea in abate- 
ment for the non-joinder of any person 
as a co-defendant shall’be allowed, unless 
it shall be stated iu, such plea that such 
person is resident within the jurisdiction 
of the’ court, and unless the place of resi- 
dence of such person shall be stated with 
convenient certainty in an affidavit veri- 
fying the pleas, is, to deprive joint con- 
tractors in these undertakings of the be- 
nefit of that plea. In neither of these ac- 
tions can |the defendant plead in abate- 
ment, because they are separately sued. 
A plea in abatement is a strict plea, and 
by it, the defendant pledges himself to 
prove that, which probably he would not 
be able to prove; and if he does not give 
the names .of all the partners, it would 
fail. Jl provisional committee-men are 
not in the same position. We are willing 
that the three defendants should be joined 
in-one action, as if it was an action in 
tort. [They referred to Giles v. Tooth, de- 
cided. the 14th November, ,in the common 
pleas,* as a decision adyerse to the de- 
tendants. | 


D. D. Keane, contra, was not heard, 


Lord Denman, C. J.—We should have 
wished to hear the argument in answer, 
if the court of common pleas had not de- 
cided the point, aud in conformity with 
our opinion. A party. sues three persons, 
and one of them applies for an order to 
stay proceedings in the action against him, 
saying that he is liable, if at all, with the 
other two; and that if he is not, mone are, 
Suppose he is not liable at all, why should 
he ask to bave such.an order. made ¢ I 
cannot very) well understand the affidavit, 
that a' person, if liable, is liable jointly 
with other persons. ‘The rulejas to con- 
solidating actions is not applicable where, 
in w railway transaction, it is sought to af: 
fect persons as provisional committee-men, 


Co.ermnee, J,—The legal right of the 





* This case ia reported, ante p. 116, 
VOL. V 





plaintiff to sue, in separate actions, per- 
sons who, he says, ate Jiable separately, is 
unquestionable. ‘The legal’ right, which 
the, defendants in these actions have, if 
they are jointly liable and not severally, 
is to plead in abatement: beyond’ that, 
however, the court has exercised its dis- 
cretion in consolidating actions. But that 
is an interference with the right of a plain- 
uff which must be strictly exercised, for 
the purpose of preventing multiplicity of 
actions; and I know of no better test as to 
the propriety of its exercise, than to see 
whether oppression to defendants is con- 
sequential upon the. allowing of all the 
actions to go on, I do not see the .hard- 
ship on the defendants in this case; it ap- 
pears to me rather the other way... The 
plaintiff is not bound to take the responsi- 
bility of bringing one action against all, 
because in that action the liability of all 
must be made out; ‘and he. runs the risk 
of being defeated if he fails.in making 
out the liability of one. And the alterna- 
tive is to sue all by separate actions, by 
which course he exposes himself to the 
risk of a: plea in abatement. 


Wieurman, J.—The effect of this ap- 
plication is, that each defendant seeks to 
obtain the, benefit of separate actions, 
without giving the plaintiff the benefit of 
separate actions. The defendant calls 
upon the court to restrain the other actions 
in order that he may see what becomes 
of the separate action, The decision, of 
the court of common pleas is well founded. 


Earte, J., concutred. 


Rule absolute. 








Eourt of Admiralty, 





Before the Right Honorable S. LUSHINGTON. 
Tae Metrona.—Nov. 4, 1846. 


An allegation in a cause of dam 


e pleaded in 
general terms, the history of the 


ip proceeded 
against for some days previous to the collision. 
Statements made by the mate aud seamen of 
the ship proceeding with respect to the state of 
their vessel, &c. The age of this latter ship. 
_ Variations between the accounts given in the 
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sputenetel libel; ;and delay im instititing the 
éi percnediog? +—Held, first, that the previous his- 
of the ship was admissible as being usual 


. ahd convenient. 

Secondly, such only of the statements as formed 
/part-of thé res geste were admissible. » 

Thitdly,, the age-of the ship might be pleaded to 
account for her Joss, =p 

Fourthly, inasmuch as the protest itself was to be 
“brought in; the statements Contaitied in it need 
be pleaded. . | 

Filthly, the delay appearing on the face of the 
proceediugs and not being accounted for in the 
Jibel, it was, not necessary to allege it in the re- 
sponsive allegation. 


‘Puts was a proceeding by plea and proof 
it' a cause of damage. libel plead- 
ing'the circumstances in the ordinary form 
heving been admitted, a responsive allega- 
tion was Brought in, consisting of twelve 
articles. ‘The first was metetly introdac: 
tory. ‘The second, after setting forth the 
particulars Uf the ‘voyage of the vessel 


proceeded against; the Mellona, from the | 


27th February, till the 6th March, 1845, 
the ‘day on whieh the accident occurred, 
pleaded; that the two sbips came suddenly, 
and ‘without any bailitg, in contact, at the 
‘time when the ‘weather was so thick and 
dark, that no object was discernible half 
a\ship’s length off, and that a proper look- 
out was kept on board the Mellona. The 
third pleaded, that while the vessels were 
entangled together, the master ‘and ‘all the 
crew of the George, (the vessel proceed- 
ing) ‘came on beard the ‘Mellona: “That 
the mate of the George returned ‘to: her, 
and on coming back to’ the Melluna, ‘be- 
ing asked by the ‘taaster of the George, 
whether she made. any water, replied that 
she did not, and was all tight. That’ on 
the vesselg getting clear, the master of 
the George and two of the crew returned 
to-her, three others refusing to do so, as- 
signing as a reason, that she had made 
plenty oftpwatex|iédfore othe collision, and 
they therefore remained in the Mellona. 
The, fourth pleaded certain declarations 
with respect to the collision, made subse- 
quently, at differept times by the three of 
the crew of the George while on board the 
Mellona. The fifth, that the loss of the 
George was in cotiséquence of unseaman- 
hke. codduct.on the part of her master. 
‘Lhe. sixth, that the George was:a very old 
vessel, had: not: appeared in’ Lioyd’s list 
fot sévétal’yédts, and’ was ina very bad 
Rtaré: “Phe seventh; thatthe collision Was 








unavoidable, on account of the darkness, 
ec. The eighth and ninth pleaded cer: 
tain variations between the protest made 
by the‘only survivor Uf those who retaried 
to the 'Géorge, ‘and thé statement inthe 
libel. ‘The remaining ‘three atticles 
pleaded the delay in commencing proceed: 
ings, ‘and that the Melloua had, save as to 
one fourth part or share, become the pro- 
perty of: different: owners since the colli- 
sion, and had a ‘new ‘register; The ade 
mission 'of this allegation was op 

The fourth article was given up by the 
counsel’ for the Mellona. as not’ main- 
tainable. 3 


Sir John Dodson, Q: A., and Bay ford; 
against the allegation —The early his 
of the Mellona, given in the second article, 
is’ unnecessary: the question is, what took 
place on the 5th March; on which’ the 


events of the 27th Pebruary; and follow. | 


ing intermediate days can have no bear: 
ing. ‘The statements pleaded in the third 
article are not admissible: they may be 
maile matter of cross-examiration, but 
cantrot be pleaded against the owners. 
The sixth goes merely to the value of the 
George, and cannot ‘affect the issue in the 


cause. As respects'the eighth and ninth . 


articles, it is not competent to thé other 
side to bring in the protest, though they 
may eall for ‘its: production. The tenth 
and subsequent articles refer to matters 
occurring long after the collision: they 
show, in ‘fact, that we could not have pro 
ceeded much sooner than wedid, for at 
first theré was' some negotiation as to an 
amicable arrangemént: ‘Then the Mellona 
was, it appears from those articles, not to 
be easily found; she is pleaded to have 
beén at no less than five different ports it 
this interval: TOW 


Addams awd Robinson; in sapport of tho 
allegation:—It‘is ‘usual, as matter of intro- 
duction, to ‘plead the occurrences of a few 
previous ‘days in’ the. general manmer in 
which it is now done in the second article: 
The objections to the third avticle are well 
founded! with: ta loose. conversa+ 


tions like those pleaded in the fourth ; but 
here thé declarations alleged:are part)of 
the res geste, and without them the ac- 
count is not intelligible. Their effect as 





evidence is 2 Sépiate"qaestion’ tot to be 
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considered now. Thesixth is admissible, 
not as affecting the yalue of the George, 
which is, a, question |for the register and 
merchants, but. to, show that. the loss of 
the ship. was in consequence of her bad 
zondition. .The tenth.and. following ar- 
ticles are not offered ag.a plea in-bar, but 


‘60 shaw the cilatory, couduct jaf the other 
side, inne 


Dr. ,Lusnweron.—The , only, . ques; 
tion which the court.has to copsider, re- 
lates to certain objections which have 
been made to parts.of a, responsive alle- 
gation in a cause of damage,,.;The colli- 
son, took place in March, 1849 ;,no pror, 
ceedings were commenced. till March, 
1846, and tae, libel was brought in on the 
23d May. To this delay the, court must 
presently. advert.,; The. libel, was, in, the 
ordinary form, pleading the circumstances 
and, the damage, which ensued, and re; 
quires no particular obseryations., Seve- 
ral articles, of the, allegation responsive to 
this have new, been objected to. The ob- 
jection to the second article is, that it sets 
forth the history at an.annecessary length, 
and with a detail of circumstances which 
occurred, previous. to the'collision, and can 
have no bearing upon the issue, But this 
mode of pleading; is, net only customary 
but.convenient; thus, to state not minutely, 
but generally, circumstances. which may 
have previously taken, place, with respect 
to the vessel ,proceeded against, as the 
wind and the, weather, and so forth; and 
it appears to me that the objection is not 
sufficient to induge the court to make any 
alteration, . The objection.to the third ar- 
ticle is of a different, denariDgion It is 
there pleaded, that. certain declarations 
were made.by the mate aad, others, part 
of the crew of the George.;, and it is con- 
tended that these declarations cannot be 
made evidence, It is true, that separate 
and distinct declarations coming from sea- 
men cannot. be. received, because, first, it 
may, be, doubted in,a, legal point of view, 
whether the mate and seamen.can be con- 
sidered as the agents of the owner's, 50 as 
to. entitle..such declarations to be held 
evidence; and,.secondly, great inconve- 
nience, would. arise, because. thesy loose 
conversations, would be contradicted on 
the other, side; , and, after all, scarcely 
any benefit would be derived from the ad- 





Raiesigniat share, By either, party, . But.the 
case is yery different where. these conver, 
sations, form part of the 7s, geste, as the 

do here, .. | am strongly inclined fag 
that the answer made by, Dr, Adams ig 
right, and. that these objections may ex. 

plain, other, porte Af the case ;, therefore I 
am of opinion, that i ey Pl ought to 
stand; and 1 think that the sameanswer 


ay be, given with equal or even greater 
oxce tothe latter part of the article; so 
that the third article will remain, as it is. 
The fourth goes out by consent, and the 
fifth: was,, not objected, to. The sixth 
pleaded Fn the George was a very old 
vessel, . How can this be pertinent to the 
case} I apprehend it may in this man- 
ner; was the George lost in consequence 
of the collision, or: from some error, of 
those on board, or from the fact of her 
being scarcely seaworthy at the tinte of 
the accident? In this point of view, I am 
clearly of opinion the article is admissi- 
ble. The seventh was not objected to. 
The, eighth refers. to the protest. In all 
these cases the protest ought always to be 
brought in; but then it must be recol- 
lected that I say nothing as to its effees 
when brought in ;, it does not follow thas 
it will be .eyidence in favor of those on 
whose behalf it is, brought in, though it 
unquestionably is evidence against them; 
but it will not be evidence fer those who 
bring it in, unless all the evidence made on 
oath be in corroboration of it. It is ad- 
mitted, per, ¢¢, im proceedings by act, on 
petition, because it is sworn to; or if not 
sworn to, yet itis made under the proyi- 
sions. of eal of parliament, With re- 
gard to. the protests on both. sidés, the 

should, J pink be brought in, apd this 


disposes of the eighth and ninth articles; 


beeause, when the instruments are brought ° 


in, it, will be unnecessary to plead them 
formally, The remaining objections relate 
to the correspondence which has assed 
between the parties, to the fact of the ves- 
sel, having changed hands, and there hay- 
ing, been. opportunities of arresting the 
vesse] many, times, and for a, long period 
previously to the commencement of this 
suit. It has been admitted that this is not 
offered as a plea in bar, and very properly 
so; beeause a plea,in bar, must be, te, this 
effect, to. show, that in existing circum; 
stances, the suit cannot be maintained. 


To ee ne pe ee 
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The delay of twelve’ months will be no 
bat, nor will the change ‘of ownership ; 
but both these circumstances may’ have 
Weight in the cause. In looking through 
the ‘libel, I do not ‘find the least notice 
taken of this delay. Now unless the ‘de- 
lay be acéounted for, the presumption of 
law will be against those who have been 
guilty of the laches; and asthis presumption 
has not been explained away, it stands in 
all its for¢e. Therefore, in my view of 
the case, these articlés become superfluous; 
and not only so, but be prejudicial, by in- 
troducing a counter plea in explanation. 
I shall, therefore, reject the remainder of 
this ‘allegation, on the ground that’ the 
party will be entitled 'to the benefit of 
evéry thing here alleged ; and I must con- 
sider that there has been unnecessary 


delay. 





THe Gaze.te.—17th Dec. 1846. 


CONSTRUCTION OF THE TRINITY HOUSE 
REGULATIONSs 


Tis was a cause of damage by collision. 
The circumstances of the case were ma- 
terial, only so far as they bear upon the 
observations made by the court with re- 
ference to the tules laid down by the 
Trinity House, and they will be found in 
the judgment. 


Jenner and Deane, for The Dispatch.— 
The Dispatch, being close’ hauled on the 
ththdart tack, did right in pursuing her 
course; the evidence shows she pat her 
helm 6 starboard only when the collision 
becam’é inevitable, and to lessen the blow. 
_ The steamer should have “ given way,” 
that is, have gone under the stern of The 
Dispatch, or have ported her helm, if that 
was ever the right measure, sooner that 
she did; and she was wrongin going at 
her full speed in a dark night, in a part of 
the sea where many véssels might be ex- 
pected ; and she ought to have stopped 
directly she knew, by seeing the lights of 
The Dispatch, that a vessel was nea 
her. ~e: 


Addams and R. Phillimore, for The 
Gazelle.—Tlie rule of the Trinity House 
is, that when two ships meet, and a colli- 





sion is bable, étch should 't her 
helm. MWe did ‘so’; The Dispatch put 
hers to starboard, and caused the collision, 
Perhaps the night was''so dark’ that ‘the 
accident was’ inevitable, ‘It is not to be 
contended, that'a steam:vessel is to go at 
a very reduced rate, whenever the night 
happens to be dark, or that she should at 
once stop her engines, if she has reason 
to think any other ship is near her. ‘This 
accident cannot be imputed to any mis- 
conduct or neglect on board The Gazelle, 


Dr. Lusutneron.—tI must necessarily 
occupy a few’ minutes on the present oc- 
casion, in order that’ we may come toa 
correct understanding of what are the 
Trinity House’ rules with regard to the 
navigation of vessels, and ‘see whether [ 
have duly comprehended them: on for- 
mer occasions, or havé been in error... As 
at present advised, I am‘ not inclined to 
think, that I have committed any great 
mistake,’ not from confidence in my own 
judgment, bat because my’ observa- 
tions have always been made in the pre- 
sence of the elder brethren of the Trinity 
House; and I have no doubt, that if 1 
had stated any thing contrary to their opi- 
nion of what was right and fit to be done, 
and to a due interpretation of those rules, 
they would have done me the favor of cor- 
recting me atthetime. If I now fall into 
error, I shall be glad to hear what that 
error is; because the gréat object to be 
attained is, to discover the real truth, es- 
pecially for the safety of the navigation 
ships at this time. Now, therefore, we 
must for a moment divest ourselves of the 
peculiar circumstances of this case, and 
we will take the ‘casé’ to be simply this: 
Here is a merchant ‘vessel sailing close 
hauled, meeting with a'steamer; and then 
the question arises, what's to be done un- 
der these simple circumstances? Now, — 
with regard to the réguiations laid down 
by the Trinity House, let us’ see whether 
any: of them does, either directly or by 
fair implication, ‘lay down any and what 
rule as applicable*to such a case. The 
first regulation here is, * Whereas, the re- 
cognized rulé for ‘sailing. vessels is, that 
those having the wind fair, shall give way 
to’ thosé'on a wind.” ''L’apprehend that 
“ giving way” means, they shall get out of 
the way, by whatever may be the proper 
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measures, whether it be by porting or 
starboarding the. helm; the fact is, they 
shall giye way, and let the other pursue 
her course. ‘That is the case, with respect 
to sailing vessels; those having a free wind 
shall give way to those on a wind. «The 
next.is, “ That when both \are going by 
the wind, the vessel on the starboard tack 
shall keep her wind, and the.ane on the 
larboard tack bear, up, thereby passing 
each other on the larbeard hand.” Here 
the two vessels are precisely under) the 
same circumstances; same rule must be 
established, and I apprehend. that this was 
the most, convenient ove, that persons 
might know what to do ;, that there.might 
be no mistake, no dedging on one side or 
the other... The next rule is, “ That when 
both vessels have the wind large or a-beam, 
and meet, they shall pass each, other.in 
the same way, on the, larboard hand.” 
That was, no doubt, for exactly one and 
the same purpose, to. avoid any uncer- 
tainty as to what was to be.,done; ‘to ef; 
fect which two,last mentioned objects, the 
helm must be put to port. These are 
statements as to what are 'the recognized 
rules of nayigation. Now,comes another 


statement: “ And. as. steam-vessels. may 


be considered, in the light of, vessels 1a- 
vigating with a fair wind, and should give 
way to suiling. vessels, on a wind on either 
tack, it becomes only. necessary, to, pro- 
vide a rule for thew observance, when 
meeting other. steamers or sailing-vessels 
going large.” 

It. is. here taken to be an admitted fact, 
as indeed it must be, that a steam-vessel 
is. always to be considered as a vessel sail- 
ing free. And then it,also states as an 
adniitted fact, that if she meets a, sailing 
vessel on a wind, she, ought to give way, 
whether the vessel. be. sailing on the star- 
board or larboard tack. Then the Trinity 
Hoyse went on to provide for two other 
circumstances; the one is, where a steamer 
meets another steamer, or where it meets 
& sailing vessel going large, they ‘provide 
the following rulé: it does not’ embrace 
all the circumstances. “When steam 
vessels on different courses must, unavoid- 
ably or necessarily, cross so, near each 
other, that by continuing their respective 
courses, there would be'risk of éoming in 
collision, each vessel shall put her helm 
to port, so as always to pass on the lar- 





board, side of;each other.” Now, that 
has nothing todo with this case: these 
are steamers, and nothing'else, ‘* Ai steam 
vessel passing: auother in a narrow chan- 
nel, must always leave, the vessel she is 
passing, on the. larbuard; hand.” This 
vessel was not, in a narrew channel; and 
the rule, therefore, does not apply. Which 
rule has ta. de, with the. present case ? 
The passage that I read, before...“ As 
steam vessels,may be considered in the 
light of | vessels, navigating, witha fair 
wind, and should give away.to sailing. ves- 
sels on a wind on either tack.’? Why, 
that is statingyas an admitted proposition, 
that a steamer meeting a sailing vessel ona 
wind on either tack is bound,to give way; 
and then the simple question is this, what 
is the meaning of the term,“ give way 1’ 
I know of ng rule, of uo preposition, of 
no expression, that ever has fallen from 
any of the. gentlemen whom J had the 
honor, te, be, assisted, to show that “ giving 
way” means'putting the helm tg port un- 
der all circumstances. On the contrary, 
Lapprehend, and in. many cases I haye 
stated it, to the best of my impression, 
that it meant, according to the cireum- 
stances they:were to give. way, by porting 
or starboarding, the heim, as the exigency 
might. require. Do, not let it be under- 
stovd that there,is any difficulty in con- 
struing the, rules; so far as they go, they 
are distinct and clear: there may be, and 
there is, an, omission, in, not. providing, in 
eX press terms, as Lo what a steamer should 
do in case of meeting.a sailing. vessel go, 
ing Jarge.; Thatis the only case, and it is 
not. the present case; therefore I need 
not enlarge at great length upon it. Now, 
if that. be. so, let.us, consider what are the 
circumstances ofjthis.case.. The general 
features of it do, not appear to me to be 
in dispute,on either side. .The Dispatch 
was, a,vessel Jaden with coals,;.. she was 
proceeding.on the starboard . tack,to the 
east, the wind being at that time, accard- 
ing to the statement of|both parties, south- 
and-by-west to south-west ; it being stated 
on behalf of The. Gazelle, that the wind 
was blowing stiff from the quarter I have 
mentioned, and the: weather dark and 
thick with rain. .The course of this ves- 
sel was, according to her own statement, 
north-north-west-half-west, and she was 
proceeding at that time, at the \rate, of 
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between‘nine and ten knotsan hour, and 
was aboutten milesto the south ofthe Dud- 
geow Light. ‘This: being so, and ‘the two 
vessels approaching each other, the state- 
thents, in some’ ‘respects, no dowbt vary ; 
bat! I will first take the statement which 
was originally tude! in the office of the 
ownets of Lhe Gazelle, at’ Hull.. I take 
jt, the ‘statement ‘amounts ‘to ‘this: after 
having stated the facts Phave mentioned, 
the people on board The Gazelle saw’ the 
light 6n thé larboard bow, and the mate 
ordered the sé¢amén at the helm'to port 
it, which wad done: ‘Immediately after 
this; the schooner and "Fhe Gazelle came 
in contact, the schooner’s bowsprit strik- 
ing ‘The Gazelle ‘on the larboard rail, 
about ten feet befure the paddie:box. 
This is her own statement of the! oceur- 
rence. ‘It will be observed, with refer- 
6nve to the showing of one light, and of 
one light only, on approaching, because’ I 
do not meat to imptite to either party the 
having ‘uttdaly kept’ back the fact, that 
there were, in truth, two lights seen: one 
that went out and! another that replaced 
it. But according to this statenient, the 
moment a light was seen, it would appear 
the helm of the Gazelle was ‘put to port, 
and immediately afterwards the collision 
took place in the manner’ it jis’ stated: 
The otiginal statement on the part bf The 
Dispatch varies not at all in these '‘partiou- 
late as far as relatés to The Gazelle; but it 
states what she ‘herself did, which is un: 
doubtedly an ingrediént in this case to be 
dtily considered, that her helny was put 
hard to starboard.  Theté is another 
part of this case to’ which I must tefer: 
‘he persons on board the schooner unques- 
tidnably called out to those on board ‘The 
Gazelle to port her helm ;“ but’ it is ‘ex> 
pressly denied by those on board her; that 
any such hailing was heard at’ dll ;*and, 
consequently, if it was not heard, it could 
not possibly itfluence the movements of 
those ow board The Gazelle; ‘so that if 
it ‘was: an ‘error of those’ on board the 
schooner, it was au error that was’not itt 
any degree the cause of the présent col- 
lision. Now, the first question ‘is, ‘whe- 
ther, in suclr # tight as this, described by 
those on boatd The Gazelle to have been 
a dark misty night, when it was very dif: 
fictilt to discover objects, Thé Gazelle be- 
ing sailing in thet’ part of the sea which 





ig frequented so much: by eolliers)'it was 
conéistent with prudence, and: a’ just re- 
gard’to the saféty of the lives ‘atid ‘pro: 
perty of others, to proceed ‘at such a rate, 
‘That is one consideration. The next ‘is 
more of @ nautival’' question, which’ is, 
when they did seethe'light displayed bythe 
schooner; ought they to have ported their 
helm, or: 'to have’ pursued any other and 
what measures ? Ought they,’ upon per- 
ceiving this light, and consequently ‘being 
perfectly cognizant that some vessel must 
be in the close vieinity or neighborhood, 
either to have eased their éngines, have 
stopped their engines, or put the helm to 
starboard or to’ port} FE put’all the four 
alternatives; or were they justified’ in 
simply putting their helm to port, és they 
did? Af this was’ an erroneous measure 
they either did that which they ought not 
to'have done, or omitted to do that which 
they owght’ to’ have done, in eithér case 
The Gazelle must be responsible; to a 
certain extent at least, for ‘this damage. 
So much for what relates ‘to The Gazelle, 
With regard to the schooner, if the helm 
was put to starboard before there was any 
tecessity for, or propriety in, adepting 


_ that step, and if the’ so putting the helm 


of ‘the schooner to starboard ¢ontributed 
to this collision, because, if’ it did not con- 
tribute towards it, and was tiot the canse 
of the ‘collision, the ‘mere error’ of doing 
that which does not effect the question can 
produce no result, the corisequerice in law 
will be, that both vessels are’to’ blame, 
and the loss must be ‘divided between 
them. : 

The Trinity Masters having viven their 
opinion, exonerating the schooner from 
all blame, and that "Phe Gazelle did not 
take ‘the proper’ measures to avoid the 
collision, the’ coutt ‘pronounced Tor the 
damage.*') a3 Dts 





* Tho rules referred td in the judgment, and 
which are so. frequently the subject of discussion 
in, the Admiralty Court, are the following :— 

.* The recogajzed rule for sailing vessels is, that 
those having the wind fair shall give away to these 
on @ wind. ' 

* That whem bothare going by the wind, the 
vessel on the starboard tack. shalt keep her wind, 
and the one on the larboard tack bear up, thereby 
passing each other on the larboard hand. 

“That whén both Vessels have the wind large 
or a-beam and méet, they shall pass each other 
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Arches Courts 


Before the Right, Hondrable Sir HERBERT 
JENNER, FUST, Dean of the Arches. 


Gopparv v. Norron.—12¢h December, 
1846. by mi 
A Jegacy was paid by an exetator of a will to A, 
; gee fehetg Some : ears stead, hed A. 
"Bu had attained his Majority, he called in the 
‘probate of this’ will, aud: ‘opposed the. validity 
thereof, on the grouod of ‘the incapacity of | the 
deceased, but, refused jto bringin, the legacy; 
Held, that the payment having been eae toa 
minor, and being consequently invalid, A.B. 
~ could not be coinpélied bythe court to britig itin. 
Tuts was. an act on, petition, entered 
into, for’ the purpose of compelling the 
pereen opposing the validity, of, a. will, to 
ring into ¢ourt, according to the run 
ractice, the legacy she had received, un- 
et that will, On the part of the execu- 
tor it, wag alleged, that the legacy was 
paid years ago, at the earnest entreaties 
of the legatee, who was, at, the time in 
great want of money, and that she signed 
on receiving jit, the. usual stamp-oflice, re- 
ceipt, which was annexed,. ‘To this it wes 
answered, that the legacy was not paid 
at the entreaty of the legatee; and that 
the legacy if paid, was, paid to her before 
she. was.of,age and when she could, giye 
no legal receipt or, acknowledgment, for 
it; ,that the. payment, consequently,) if 





in the same way on. the Jarboard hand ; to effect 
which two last mentioned objects, the hélm must 
be’ put to port. 

‘© And as steam vessels may: be considered inthe 
light of sailing vessels, navigating with a fair wind, 
and should give , way to sailing vessels on a wind 
on either tack, it becomes only necessary to provide 
a rule for their ‘observance whén tmeetiig other 
steamers, or sailing vessels goihg'at large.” “Then 
follows the rule, + When steant vessels on different 
gourses must, unavoidably or necessarily, cross so 
near, that by, continuing their respective courses 


there would be a risk of comihg in collision, each | .. 


vessel ‘shall put her helth to port, so'ks ‘always to 
fidsa‘on thé’ larboatd side of each other. 

4A steam, vessel passing, adother in, a, harrow 
¢hannel,, must always leave the. vessel she is passing 
on the larboard hand.” 


The case of a steam vessel ‘meeting’ a sailing | | 


vessel going large is’omitted as the court observed 
in the judgment above ; but, in all probability, the 
rulé in such ia case mow Mts pine dn anata 
would be considered in the light of asteamer, 
me each should pass the pther on the larboard 
hand} and Dr. Lushitgton' appears to hive put this 
construction japon these rales in his jndgment in 
The! Priends;:(i We Rob-484) 3000: 





‘0 | made, was: invalid, and) the payment. .6f 


the'legacy, supposing the. will was /pro+ 
nounced for, could even now be recovered 
against the executor, 6) 6 iit) 

~ Addams, for the executors, 

Fenner, contra. ) 

(| Sir Hudenner: Fusr:—I 1am afraid I 
ean give the executor no assistance inthis 
easé, for all) the eases: go to this extent, 
that where the payment is made in: his 
ewn wrohg, the executor must: pay ‘the 
legacy over again, ’ In one’ cage, indeed, 
Lord: Hardwick, doubted, (Phillips. v. 
Paget, 2» Atk. 81) but, on further con- 
sideration seems to have held that the pay- 
ment could not be sustained. 1n this case, 
the party was: born:in November, 1822, 
and she received the legacy and signed 
the.stamp-office receipt in February, 1843, 
before she was of age or could give a bind- 
ing receipt... Upou the. merits, she ‘had 
not. @ shadow of right to retain this legacy, 
andhadoshe ‘been of :agé,::would have 
been compelled to bring it in; but'as she 
was minor; | cannot now: compel! her 
to do.so. : 1 do not like: the way in which 
this part of the case is puts it is stated 
that the legacy “if paid,’’ when itis quite 
clear, fronpher siguing the recept, that it 
was paid, {Jenner The court will allow 
me‘to say, that I was obliged to put,it in 
that form, that I might not’ prejudice the 
interests of my  client.] » That may ‘beso, 
but f donot like the mamner of stating 
it. However, all I can do is, to tell the 
party, that if: she proceeds, she wilkdo so 
at her own risk; .for:if she fails in her 
opposition to this will, I shall most certainly 
condemn her in the-eests. For the present, 
L reserve. the question of costs upon ‘this 
petitionas against:her 
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NOTICES OF NEW BOOKS. 
A Treatise on the Measure of Damages or an 
nquiry into the Principles which, Govern the 
Amount of Compensation regovered in Suits at 
_ aw, by "THeopohe, Sepewicx. New-York: 
Joun 8. Vooxrnigs, 20 Nassau-street, 1847, . 


Ir has often surprised us, that among the 
meny learned treatises, which, are continu: 
ally, issuing fromthe press, no, regular 
work .an this subject had been attempted : 
that the.,wanti of. such .a work. bas. long 
heen .felt,,'no\one;\can doubt... The late 
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Mr. Justice Story, in ‘a letter addressed 
to: Mr.Sedgwick, says, I know of no 
book. that: treats: of. the! subject ‘at once 
fully, accurately and with suitable disting: 
tions and expgsitions of, pringiples,,. The 
authorities either in England or America, 
are not in entire harmony with each éther, 
arid different states have. apparently 
adopted different rules in the:same ‘class 
of: cases, We want a thorough analysis 
of the whole subject, with ‘all the lights 
of ithe modern authorities”! Mr. Sedg- 
wick has prodaced 4 work of great excel- 
lence on the subject; the prineiples!govern- 
ing the various cases, have Leen examined 
andillustrated by the editor in a: manner 
that reflects very:igreat eredit upon him; 

“« My purpose,” says the learned editor; 
“has been to examime those cases only, 
where a. wrong ihaying been’ done, or in 
more technical language,'a right of action 
existing, the question remains, what is the 
amount of'comrpeusation to be awarded 1 
In: other words, what is the rule! or!meas 
sure of damages in courts of law ¢- 

“ Im doing this, my principal purpose has 
been to present the law .as it is; while at 
the same time, I have thought my duty 
to exhibit the contradictions: and disere- 
pancies, which exist, so long as those 
changes take place in the administration 
of justice, which sometimes furnish a 
theme for well-grounded censure, ‘but 
more!frequently exhibitits capacity of self- 
adaptation to the perpetual fluctuations of 
our social and commercial condition.” 

We have no doubt but the work will; 
as it assuredly ought, meet with avery 
extensive:sale. tt qu 





A’Treatise on the Law of Principal and Agont, 
chiefly with reference tomercantile transactions 
By Wittiam Pacey, of Lincoln’s Inn, Esq, 
Barrister at Law. “The third edition, with con- 
siderable additions; By J... Luoyp, of the Inner 
Temple, Esquire, Barrister at Law. Third 

therican edition with further extensive additions, 
Joux A. Dustar)Couuselior at Law. New- 
York: Published by Banks, Gotty & Co., Law 
Booksellers, No.''144° Nassau-street}, and’ |b 
Gow.p, 'Bixxs & Gourp, No. 104'State-street, 
Albany, 1847. 

Tue first English edition of this very! va- 

laable work. was published by Mr. Paley 

in 1811, and was dedicated to the late Lord 

Elienborough, the Chief Justice of the 

King’s Bench, who spoke of it withthe most 
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unqualified approbation, ) It was eagerly 
sought for, at the time, both in England and 
inthis cduntry. In 1819, a second edition 
was published and soon ran out of" print, 
The, present edition. by.Mr. Lloyd,,a, gen- 
tleman occupying ajbigh position at the 
English bar, appears to have been pre- 
pared with very great care. All the learn: 
ing that could be brought to, bear on the 
subject, has beenintroduced by Mr. Lioyd, 
and the recent decisions: incorporated ; 
indeed the t edition may be almost 
said, to be rewritten by ‘that learned gen- 
tleman.. In the adaptation of it to the juris- 
prudence of this country, Mr. Dunlap hag 
spared no pains to render it worthy‘a place 
in the libraries’of our bestlawyers. ‘With 
reference to the preparation of ‘the work 
by Mr. Dunlap; ‘he’ says, ‘“’ The aunota- 
tions of the editor, ¢mbrace the principal 
decisions of the English courts relative to 
the subject, sitice the period of Mr. Lloyd’s 
edition, together with the decisions ‘of 
some of those of our American'ttibunals; 
Which have by general assent acquired a 
certain pre-cminetice in the jurisprudence 
of the country, although some othérs ‘are 
oceasionally noticed. To have explored 
the already overwhelming mass of the re- 
portéd cases ih the courts of eighteen or 
twenty States “of the Union, would have 
been a laborious, if not an unprofitable 
task.. We are bound to presume that 
every professional man was conversant 
with the course of adjudication of the tri- 
bunals in which he practices; and it was 
thought better to. select what all admit to 
be the best, ‘than’to gather the whole in- 
discriminately. Nor ‘has the ‘task been 
attempted either by Mr, Justice Story or 
Me. Chancellor Kent, in their, Jearned Ja- 
bors; and by ‘the restriction, room. has 
been ‘furnished for the introduetion, in 
many instances, of copious extract# from 
the, opinions of the judges, by whom the 
cases cited were decided,;..a mode more 
satisfactory and impressive than a simple 
dry statement of’ the’ point adjudged, and 


Y | a course which has been very éxténsively 


peeane by Mr. Justice Story, by Mr, 
iermore in his very able treatise on the 
subject of the ensuing work, and by other 
eminent legdl-writets; and itis hoped that 
this course willrender the work more useful 
and acceptable to other than professignal 
readers, if such there should chanceto be.” 
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